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ii 
Ш

CORPORATE DISCLOSURE STATEMENT 
 

Pursuant to Federal Rule of Appellate Procedure 26.1 and 29(a)(4)(A), 

amici curiae Civitas Maxima, ACAT-Switzerland, ECCHR, InterJust, 

International Commission of Jurists, KEESA, and Peter & Moreau each 

individually state that they are a not-for-profit corporation, are not owned by a 

parent corporation, nor does any publicly held corporation own 10% or more of 

its stock. 

Pursuant to Federal Rule of Appellate Procedure 26.1 and 

29(a)(4)(A), amicus curiae Peter & Moreau states that it is a privately held stock 

corporation (soci®t® anonyme) organized under the laws of Switzerland. It has no 

parent corporation, and no publicly held corporation owns 10% or more of its 

stock. 
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 Pursuant to Federal Rule of Appellate Procedure 29(a)(2) and the consent 

of all parties, amici curiae Civitas Maxima, ACAT-Switzerland, ECCHR, 

InterJust, International Commission of Jurists, KEESA, and Peter & Moreau file 

this brief (including an appendix of Swiss-law materials) advocating that this 

Court consider the unlawfulness of BNP Paribasô alleged actions under the full 

corpus of Swiss law and affirm the District Court. 

INTEREST OF AMICI CURIAE1 
 

Civitas Maxima (CM) is a Swiss not-for-profit organization registered and 

based in Geneva, Switzerland. Civitas Maxima is dedicated to pursuing justice 

for forgotten victims of international crimes, particularly genocide, war crimes, 

crimes against humanity, and torture by engaging in strategic litigation primarily 

using universal jurisdiction. Notably, CM initiated the criminal complaint in the 

Alieu Kosiah case and its director, Alain Werner, represented several victim-

plaintiffs before the Swiss Federal Criminal Court. The 2021 trial was the first 

war crimes trial conducted before a civilian court in Switzerland and Kosiah 

became the first person convicted of war crimes in Switzerland before the Swiss 

Federal Criminal Court. Upon appeal, he became the first person convicted in 

Switzerland of crimes against humanity. 

Ш
1 No partyôs counsel authored this brief in whole or in part. No party or partyôs 
counsel ï or any other person or entity besides the amicus curiae, its staff, or its 
counsel ï contributed money intended to fund preparation or submission of this 
brief.  
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 Action by Christians for the Abolition of Torture (ACAT-Switzerland) is a 

Swiss human rights organization affiliated with the International Federation of 

ACAT (FIACAT). It is dedicated to preventing torture, enforced disappearances, 

and the death penalty through advocacy and legal engagement and works closely 

with the Swiss Federal Parliament on the domestic implementation of 

Switzerlandôs international human rights and international criminal-law 

obligations. 

The European Center for Constitutional and Human Rights (ECCHR) is a 

German independent, non-profit legal and educational organization. ECCHR uses 

legal interventions to end impunity for those responsible for human rights 

violations - whether states or corporations - including torture, war crimes, sexual 

and gender-based violence and corporate exploitation, and is involved in several 

cases filed against European corporations for international crimes.  

 InterJust is a French non-governmental organization dedicated to pursuing 

accountability for international crimes committed around the world, including by 

corporate enablers spanning different industries. It aims to reinforce the 

international justice system by shifting its center of gravity to national 

jurisdictions using the principle of universal jurisdiction.  

The International Commission of Jurists (ICJ) is an international non-

governmental, not-for-profit organization under Swiss law and based in 

Switzerland. The ICJ works to develop and safeguard international human rights 

law and standards and the rule of law, including access to justice and 
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accountability for violations of international human rights and humanitarian law. 

Its 60 Commissioners are distinguished judges and lawyers from all regions and 

legal systems of the world. The ICJ has appeared as amicus in a number of United 

States federal court cases, including, among others, Kiobel v Royal Dutch 

Petroleum, 569 US 108 (2013) and Kiyemba v.  Obama, 559 US 131 (2010). 

The Kampagne f¿r Entschuldung und Entschªdigung im S¿dlichen Afrika 

(International Apartheid Debt and Reparations Campaign; KEESA) is a Swiss 

civil society coalition founded to demand accountability and reparations from 

Swiss companies and banks for their involvement in apartheid in Southern Africa. 

KEESA supported the Khulumani claims in the 2002 U.S. class action lawsuit 

against banks and industrial companies ï including UBS and Credit Suisse ï 

accused of providing material support for human rights violations under 

apartheid. Beyond apartheid era accountability, KEESA also addresses ongoing 

post apartheid injustices in Southern Africa, scrutinizing Switzerlandôs official 

role in the region and the conduct of Swiss based corporations. 

Peter & Moreau is a Geneva, Switzerland-based law firm, with a secondary 

office in Paris, France. The firm practices international criminal law, international 

human rights law, criminal law, labor law, and migration and asylum law. It 

represents individuals, non-governmental organizations, and trade unions before 

Swiss courts, in foreign jurisdictions, and before international mechanisms, 

including the European Court of Human Rights and United Nations treaty bodies. 
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The firm also acts as consultant to international organizations and provides 

training on international law and fundamental rights mechanisms. 

Amici are all dedicated in different ways to the advancement of 

international law and therefore have a strong interest in providing the court with 

a clear and accurate understanding of the broader Swiss legal framework 

governing accountability for conduct that may facilitate or contribute to the 

commission of serious crimes under international law. 
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INTRODUCTION 
 

Switzerlandôs comprehensive legal corpus is unambiguous in establishing 

the unlawfulness of BNP Paribasô alleged actions in this case and in providing a 

corporate liability framework to hold it accountable. Indeed, BNP Paribasô actions 

may constitute the basis for violations of laws including complicity in the most 

serious crimes under international law, which is duly punishable in Switzerland. 

The Government of Switzerlandôs assertion that the financial transactions at issue 

ñwere lawful under Swiss banking law, and . . . Swiss sanctions law[,]ò is 

therefore too narrow an interpretation of Swiss law and misleading. Dkt. 64.1, at 

23.2 On the contrary, the corpus of Swiss law is clear that the commission of, or 

complicity in, international crimes is not only a criminal act, but also an unlawful 

one: such acts infringe upon what Swiss (private) law calls ñabsolute rightsò (i.e. 

life, physical integrity, property).3 

 This amicus brief offers the Court a detailed look at the corpus of Swiss 

law and shows that its criminalization of and accountability for serious crimes 

under international law, including for corporate actors, is robust enough to 

adjudicate the unlawfulness of BNP Paribasô alleged conduct. In this regard, 

Switzerland is fully aligned with the larger European consensus of corporate 

accountability, which encompasses an on-going criminal investigation in France 

Ш
2 Citations to ñECFò refer to filings in the district court; references to ñDkt.ò refer 
to docket entries in the appeal proceedings. 
3 See also ECF 174, at 7, 10ï13. 
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against BNP Paribas, on nearly-identical facts. Swiss history may be fraught 

when it comes to shielding the financial sector at the expense of its legal corpus, 

but the position taken here by the Government of Switzerland misrepresents the 

applicability of the corpus to financial entities and is inconsistent with 

Switzerlandôs more recent efforts to increase transparency in and accountability 

of the financial sector. 

ARGUMENT 
 
I. UNDER SWISS LAW, PARTICIPATION IN INTERNATIONAL 

CRIMES ï INCLUDING THEIR FINANCING ï IS BOTH 
UNLAWFUL AND CRIMINAL 
 

The acts underlying plaintiffsô claims ï mass killings, torture, rape, and 

pillage committed against the Sudanese people and the provision of financial 

means to sustain them ï would, if established, be unlawful within the meaning of 

Swiss law. Such conduct could amount to participation in the most serious crimes 

under international law ï genocide, crimes against humanity, war crimes. Swiss 

law criminalizes both their direct commission and any participation in them, 

including their financing by natural persons and corporations. The applicable 

legal framework has already been applied by Swiss courts and prosecutors to 

international crimes committed abroad. This all rests on obligations Switzerland 

has undertaken in the exercise of its own sovereignty, anchored in its Federal 

Constitution. 
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A. The underlying acts are unlawful within the meaning of Swiss law 
 

Regardless of which Swiss Code of Obligations (CO) provision is invoked, 

liability in Swiss tort law requires that the conduct be unlawful.4 Swiss law 

defines unlawfulness objectively: an act is unlawful where it injures what Swiss 

(private) law calls an ñabsolute rightò of the victim, such as life, physical 

integrity, or property. In Swiss private law, an ñabsolute rightò is one that its 

holder may assert against anyone, as opposed to a ñrelative right,ò which exists 

only towards a particular person ï a contracting party, for example. Injury to an 

ñabsolute rightò is unlawful in itself, without any need to identify a further 

protective norm.5 

The alleged acts at the origin of these proceedings injure these ñabsolute 

rightsò directly. Killing destroys life; torture and ill-treatment violate physical 

and psychological integrity; pillage dispossesses the victim of property. Swiss 

law represses these acts and protects these interests on two levels. First, they may 

amount to genocide, crimes against humanity, or war crimes (Articles 264 to 264j 

of the Criminal Code (CC)). Second, they may also constitute offences under 

ordinary criminal law: murder and intentional homicide (Articles 111 and 112 

Ш
4 It is undisputed that unlawfulness (illic®it®) is a necessary condition of tort 
liability. See Dkt. 70.1. 
5 This is a settled term of Swiss private law, though not defined in the CO. See 
ECF 174, Appx. 11, at 6. The term concerns against whom a right may be 
asserted, not the distinction between derogable and non-derogable rights under 
international human rights law. 
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CC), serious bodily harm (Article 122 CC), rape (Article 190 CC), and, for 

pillage, offences against property (Articles 137 et seq. CC).  

Unlawfulness is not confined to those who carry out such acts directly. 

Under Article 25 CC, a person who intentionally assists another in committing a 

felony is punishable as an accomplice. The assistance may take an outwardly 

ordinary form ï Swiss commentators cite, for example, the execution of a bank 

transfer ï since no act is neutral in itself: what matters is the purpose pursued by 

the person providing the assistance.6 Swiss law treats as unlawful both the direct 

commission of a crime and any assistance provided and does not require the 

accompliceôs own contribution to be independently criminal.7 This unlawfulness 

is derived solely from Swiss legal sources, which form an integrated corpus that 

defines the applicable criminal offences, the forms of participation that engage 

criminal responsibility, and the liability of corporations.   

B. An integrated corpus: Switzerlandôs obligations and its capacity to 
prosecute international crimes 

Switzerlandôs obligations with respect to international crimes rest on a 

corpus ï that is, a coherent and integrated body of rules that complement and 

inform one another ï which includes, among others, international humanitarian 

law (IHL) and international criminal law, as well as the constitutional and 

statutory provisions of Swiss law that incorporate them. No component of this 

Ш
6 Appx. 1 ÆÆ 24ï27. 
7 See infra Section I.C. 
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corpus should be read in isolation and the provisions of the CO are no exception. 

It follows that conduct which satisfies banking law and sanctions regulation ï as 

the Government of Switzerland contends here, Dkt. 64.1, at 23 ï may nonetheless 

engage Swiss criminal law. 

International law is part of Swiss law, as expressly stated in the Federal 

Constitution. Article 5(4) provides that ñthe Confederation and the Cantons shall 

respect international law,ò and Article 54(2) requires the Confederation to 

ñpromote respect for human rights.ò8 A treaty ratified by Switzerland is integrated 

into the Swiss legal order upon ratification, without any need for implementing 

legislation. This aligns with the international treaty law principle that a State 

ñmay not invoke the provisions of its internal law as justification for its failure to 

perform a treatyò obligation.9 

This integration is the expression of Switzerlandôs sovereignty. 

Sovereignty operates on two complementary levels: an external one, which is the 

Stateôs capacity to bind itself by its own will to other States and to international 

law, and an internal one, which is the Stateôs monopoly over the creation of 

Ш
8 Federal Constitution of the Swiss Confederation Apr. 18, 1999, SR 101, arts. 
5(4) and 54(2); see also Federal Act on Measures to Promote Civil Peacebuilding 
and Strengthen Human Rights Dec. 19, 2003, SR 193.9, art. 2. 
9 Vienna Convention on Law of Treaties art. 27, May 23, 1969 (ratified by 
Switzerland on May 7, 1990). 
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legislation within its territory.10 It is in the exercise of its external sovereignty that 

Switzerland has ratified the 1949 Geneva Conventions (GCs) and 1977 

Additional Protocols (APs), the Rome Statute, and the other treaty instruments 

invoked in this amicus. Once ratified or acceded to, these conventions form part 

of the national legal order. Switzerlandôs obligations under these instruments are 

therefore not a constraint imposed upon its sovereignty ï they are an expression 

of its own sovereign choices.  

One branch of the corpus is IHL, which prohibits the conduct underlying 

the crimes at issue here. Switzerland has been a State Party to the GCs since 

March 31, 1950 and to their APs since February 17, 1982.  Under common Article 

1 of the GCs, Switzerland assumed a twofold obligation: to respect, and to ensure 

respect for, IHL in all circumstances.11 This provision expresses the erga omnes 

character of the underlying obligations: every State has a legal interest in their 

observance.12 

The obligation to ensure respect for IHL comprises an internal component 

ï directed at the Stateôs own armed forces and population ï and an external one, 

which is the one relevant here: every State, and in particular a third or neutral 

Ш
10 S®vane Garibian, óThe Beginning of Something Greatô? International Criminal 
Law in the Interwar Period, in 10 THE CAMBRIDGE HISTORY OF INTERNATIONAL 
LAW 390, 390ï434 (Lesaffer et al. eds., 2025). 
11 Geneva Conventions (I-IV) art. 1, August 12, 1949; see also Additional 
Protocol I to the Geneva Conventions, art. 1(1), June 8, 1977.  
12 Appx. 2, at 426.  
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State such as Switzerland, bears obligations triggered by violations committed by 

parties to armed conflicts elsewhere.13 The external component has two further 

dimensions. The first is negative: a State must not encourage or assist a party to 

a conflict in committing violations.14 The conduct alleged here ï providing a 

belligerent with the financial means to sustain a campaign of atrocities ï falls 

within this prohibition. The second is a positive dimension: a State must exercise 

its influence and do ñeverything reasonably in [its] powerò15 to bring violations 

to an end. This is an obligation of means, not of result ï what a State must do 

varies with the influence it can exert and is not contingent on a particular 

outcome.16 

International criminal law belongs to the same corpus of Swiss law 

governing these crimes. Switzerland ratified the Rome Statute (RS) on October 

12, 2001, which entered into force on July 1, 2002. Because the International 

Criminal Court established by this treaty intervenes only where the State having 

jurisdiction is unable or unwilling to genuinely prosecute (Article 17 RS), 

ratification required a comprehensive reform of the Swiss Criminal Code (CC). 

Ш
13 Intôl Comm. of the Red Cross, Commentary on the First Geneva Convention 
ÆÆ 153ï58 (2016), https://ihl-databases.icrc.org/en/ihl-treaties/gci-1949/article-
1/commentary/2016?activeTab=.  
14 See Military and Paramilitary Activities in and Against Nicaragua (Nicar. v. 
U.S.), Judgment, 1986 I.C.J. 14, Æ 220 (June 27).  
15 Intôl Comm. of the Red Cross, supra note 13, Æ165. 
16 Appx. 2, at 427-428 (referencing Commentary on the First Geneva Convention 
164ï65).  
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That reform entered into force on January 1, 2011 and gave Switzerland a 

complete substantive framework: genocide (Article 264), crimes against 

humanity (Article 264a, closely tracking Article 7 RS), and war crimes (Articles 

264b to 264j, applying largely uniformly to international and non-international 

armed conflicts).17 

But these crimes were prohibited under Swiss law well before the 2011 

reform; what changed was the provision under which they were prosecuted. War 

crimes were punishable under Articles 108 to 114 of the former Military Criminal 

Code,18 on which basis Niyonteze (acts committed in Rwanda in 1994; convicted 

1999, final judgment 2001)19 and Kosiah (acts committed in Liberia in 1993-

1995; convicted 2021, appeal judgment 2023)20 were prosecuted. Crimes against 

humanity, although not codified as such before 2011, were defined and 

punishable under customary international law from at least the post-Nuremberg 

period, and the underlying acts were in any event punishable under the ordinary 

provisions of the CC ï the reasoning followed by the Appeals Chamber of the 

Federal Criminal Court in Kosiah.21 Genocide had been codified since 2000, 

Ш
17 Federal Act of June 18, 2010 (January 1, 2011) (RO 2010 4963; FF 2008 3461); 
see Appx. 3, ÆÆ 1ï20.  
18 Appx. 6, arts. 108ï14.  
19 See Switzerland, The Niyonteze Case, Intôl Comm. of the Red Cross Casebook, 
https://casebook.icrc.org/case-study/switzerland-niyonteze-case. 
20 Appx. 7.  
21 Id. Ä 1.1.5.3.  
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when Switzerland ratified the 1948 Genocide Convention; the 2011 reform 

broadened the definition to include social and political groups.22 

Swiss courts have applied these provisions in prosecutions on other 

occasions as well. In 2024, the Federal Criminal Court convicted Ousman Sonko, 

a former Gambian Minister of the Interior, of crimes against humanity committed 

in The Gambia between 2000 and 2016 ï the highest-ranking former State official 

tried in Europe under universal jurisdiction.23ШIn the Khaled Nezzar case, the same 

court had held in 2012 that no functional immunity shields a former senior State 

officialШï there, the former Algerian Minister of Defense ï from prosecution for 

international crimes.24 In 2024, the Geneva Appeal courts convicted Erwin 

Sperisen, a Swiss-Guatemalan dual national and former head of the Guatemalan 

police, of complicity in the murders of prisoners in Guatemala.25 

 

Ш
22 See Appx. 3, Æ 10.  
23 See Swiss Federal Criminal Court, Prosecutor v. Ousman Sonko, Trial 
Judgement, 15.05.2024, SK.2023.23, U.N. Off. on Drugs & Crime ï Case Law 
Database, https://sherloc.unodc.org/cld/en/case-law-doc/sgbc-crsvcrimetype/ 
che/2024/swiss_federal_criminal_court_prosecutor_v._ousman_sonko_trial_jud
gment_15.05.2024_sk.2023.23.html. 
24 See Switzerland, The Immunity of General Nezzar, Intôl Comm. of the Red 
Cross Casebook, https://casebook.icrc.org/case-study/switzerland-immunity-
general-nezzar. The proceedings were closed following Nezzarôs death in 
December 2023. 
25 Ex-Guatemala Police Chief Convicted by Swiss Court of Prisoner Murders, 
SWI Swissinfo.ch (Sept. 12, 2024), https://www.swissinfo.ch/eng/various/ex-
guatemala-police-chief-convicted-by-swiss-court-of-prisoner-murder/87539014. 
Appeal to the Federal Tribunal is pending. 
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C. Complicity, corporate liability, and the financial facilitation of 
international crimes 

 
Swiss law likewise criminalizes complicity in international crimes, which 

is governed by Article 25 CC.26 The substantive content of complicity in the 

context of international crimes was set out by the Office of the Attorney General 

of Switzerland in its decision on the criminal investigation of March 10, 2015 in 

Argor-Heraeus for abetting war crimes (pillage) and money laundering. The 

matter concerned a Swiss gold refinery suspected of processing gold pillaged 

from the Democratic Republic of the Congo during its armed conflict, allegedly 

sourced through an armed group. On the objective element of complicity, the 

Federal Prosecutor wrote: 

The provision of assistance by an abettor does not have to be 
conditio sine qua non for the success of the deed; simply facilitating 
the act is sufficient. The support must have contributed specifically 
to the criminal offence, increased the practical chance of success and 
shown itself to have been a causal element to this effect.27  
 
Moreover, according to Article 25 CC, complicity is complementary to the 

principal offense: the accomplice is punishable where the principal act is unlawful 

and intentional and has at least begun to be carried out, without any requirement 

Ш
26 Art. 25 CC (ñComplicityò) is applicable to Articles 264 to 264n CC, the latter 
being felonies under Art. 10(2) CC. 
27 Appx. 4, Ä 5.2. The investigation was later discontinued for lack of proof of the 
subjective element of complicity. 
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that the principal perpetrator be identified, prosecuted, or convicted (accessori®t® 

r®elle).28 

Swiss criminal liability is not confined to natural persons. Article 102 CC 

ï entitled in the informative English translation, ñPunishability of the 

undertakingò ï establishes the criminal liability of legal entities (the 

ñundertakingò covering companies and other corporate bodies, as distinct from 

natural persons). It sets out two regimes, the relevant one of which is found in 

Article 102(1).29 Article 102(1) imposes liability on the undertaking where a 

felony or misdemeanor is committed within the entity in the exercise of its 

commercial activities consistent with its purpose, and cannot be attributed to any 

specific natural person, because of a deficiency in the undertaking's organization. 

Any offence at the level of a felony or misdemeanor can engage the subsidiary 

corporate liability of Article 102(1). International crimes under Articles 264 to 

264n CC are felonies within the meaning of Article 10(2) CC.30 

Beyond complicity, Swiss law contains a further provision that may, in 

principle and subject to its conditions of application, apply to financial facilitation 

of serious crimes under international law: the offence of money laundering under 

Article 305bis CC. The predicate offence may be any felony within the meaning 

Ш
28 Appx. 1, Æ 9.  

29 The second, found in Article 102(2), provides for primary liability of the 
undertaking for an exhaustive catalogue of offences. 
30 Swiss Criminal Code, art. 102 (ñPunishability of the undertakingò). See 
generally Appx. 5, ÆÆ 3, 61ï63 (discussing the scope of Article 102(1)). 

Case: 26-341, 08/28/2026, DktEntry: 97.1, (19 of 234)



16 
Ш

of Article 10(2) ï which encompasses the international crimes under Articles 264 

to 264n CC ï and may have been committed abroad, subject to the requirement 

that it be punishable at the place of commission (Article 305bis, para. 3). Where 

the underlying crime is of the utmost seriousness ï war crimes, crimes against 

humanity, or genocide for example ï the laundering is treated as an aggravated 

offence under Article 305bis, para. 2. Article 305bis thus offers, alongside 

complicity, a further legal pathway under Swiss law to capture the financial 

facilitation of international crimes.  

The Swiss legal framework set out above forms a coherent and all-

encompassing whole. IHL and international criminal law converge, as part of the 

Swiss legal order, in obliging Switzerland to prevent and to repress serious crimes 

under international law and to refrain from facilitating them. Whether as the direct 

perpetrator of the crime or as an accomplice, Swiss law treats participation by a 

natural person or a corporation in an unlawful act as itself unlawful and it is 

against this entire legal framework that the questions before this Court should be 

assessed. 

II. SWITZERLAND IS FIRMLY WITHIN THE CONSENSUS OF 
EUROPEAN CORPORATE ACCOUNTABILITY 
 

Switzerlandôs comprehensive framework for corporate accountability is 

not an outlier, but forms part of a broader European consensus driven largely by 

developments in European Union (EU) law. The EU institutions have 

promulgated a layered framework of hard and soft law instruments addressing 
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corporate misconduct within and beyond Europe, while Member States have 

largely codified the international crimes defined by the Rome Statute (core 

crimes) ï genocide, war crimes, and crimes against humanity ï and built 

corporate liability regimes capable of reaching legal persons.  

The regulatory framework of business and human rights in Europe is 

informed by the United Nations Guiding Principles on Business and Human 

Rights.31 The EUôs specific commitment to addressing corporate human rights 

abuses is anchored in the EU Action Plan on Human Rights and Democracy 2020-

2024, extended through 2027, which seeks to fight impunity for business-related 

human rights violations.32 Several important pieces of EU legislation now have 

force of law, mandating that companies respect human rights in all their activities. 

Of these, the cornerstone is the 2024 Corporate Sustainability Due Diligence 

Directive (CSDDD),33 which requires covered companies to identify and address 

Ш
31 See U.N. Hum. Rts., Off. of the High Commôr, Guiding Principles on Business 
Human Rights: Implementing the United Nations ñProtect, Respect, and 
Remedyò Framework (2011), https://www.eeas.europa.eu/eeas/business-and-
human-rights_en (link to report included under section titled ñA Comprehensive 
Approachò). 
32 EU Action Plan on Human Rights and Democracy 2020ï2024, 
https://www.eeas.europa.eu/sites/default/files/eu_action_plan_on_human_rights
_and_democracy_2020-2024.pdf; The EU Extends Its Action Plan on Human 
Rights and Democracy Until 2027, Eur. Union External Action Serv. (June 7, 
2024), https://www.eeas.europa.eu/eeas/eu-extends-its-action-plan-human-
rights-and-democracy-until-2027_en. 
33 2024 O.J. (L 1760),  https://eur-lex.europa.eu/eli/dir/2024/1760/oj (Directive 
(EU) 2024/1760 of the European Parliament and of the Council of 13 June 2024 
on Corporate Sustainability Due Diligence and Amending Directive (EU) 
2019/1937 and Regulation (EU) 2023/2859). 
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adverse human rights and environmental impacts throughout their activities and 

provides for civil liability for certain failures to comply.34 The CSDDD, and the 

other relevant legislative instruments, are essentially regulatory as they do not 

impose criminal penalties, which is a competence mainly reserved to Member 

States. Nevertheless, the EU has consistently recognized the importance of 

criminal sanctions and has adopted a standard approach to corporate liability 

through its criminal justice directives.35  

The consensus visible at the supranational level is reinforced at the national 

level. Across the twenty-seven EU Member States, the legal framework for 

addressing and sanctioning human rights violations committed by corporations 

and others is well established, particularly where those violations rise to the level 

of core crimes. 

Twenty-six of the twenty-seven Member States have implemented the 

Rome Statute and criminalize core international crimes within their domestic 

criminal systems.36 Equally significantly, all twenty-seven Member States 

provide for criminal or quasi-criminal liability of legal persons for serious 

Ш
34 See Corporate Sustainability Due Diligence, Eur. Comm'n, https://commission. 
europa.eu/topics/business-and-industry/doing-business-eu/sustainability-due-
diligence-responsible-business/corporate-sustainability-due-diligence_en. 
35 Federica Zazzaro, Corporate Criminal Liability in EU Directives: An Overview 
of the EU Discipline, 16 New J. Eur. Crim. L. 197, 200 (2025). 
36  Italy is the exception.  
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offenses.37 In addition, all Member States recognize aiding and abetting, 

complicity, and conspiracy as modes of liability for international crimes, 

rendering corporate participation in such crimes ï whether direct or through 

complicity ï justiciable under domestic criminal law. 

This continent-wide normative architecture has already been applied with 

regard to corporate actors, involving both individuals and companies in the EU 

and Switzerland. In surveying the landscape, amici have found that in Europe 

(including Switzerland) over the last 20 years, at least 21 criminal 

proceedings/cases were initiated concerning corporations, company executives, 

businesspersons, or other economic actors suspected of committing, contributing 

to, or facilitating international crimes. Of these 21 proceedings, 14 remain 

ongoing in different procedural stages,38 and two have final convictions.39 Nine 

involve(d) either a company and/or the natural persons connected to it (e.g. its 

managers), which reflects the growing attention towards the criminalization of 

legal persons across the EU Member States and in Switzerland and national 

Ш
37 Liability of Legal Persons in the European Union, Molins Criminal Defense 
(Jan. 10, 2023), https://www.molins.eu/en/liability-of-legal-persons-in-the-
european-union (summarizing nature of liability in the twenty-seven EU Member 
States).  
38 Eight are under investigation, three have reached indictment, one is on trial, 
one is on appeal of a first-instance conviction, and one is on appeal of a dismissal. 
39 The two cases with final convictions are: Pierre Basabos® in Belgium and Guus 
van Kouwenhoven in the Netherlands. See generally Pierre Basabos®, TRIAL 
Int'l, https://ujim.trialinternational.org/latest-post/pierre-basabose; Guus 
Kouwenhoven, TRIAL Int'l, https://ujim.trialinternational.org/latest-post/guus-
van-kouwenhoven.   
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authoritiesô increasing use of the corresponding legal framework. More generally, 

this shows that the repression and prosecution of corporate crimes are a priority 

on the agenda of many EU Member States. In this context, Switzerland is aligned 

with this consensus having initiated four of the identified 21 cases. 

Taken as a whole, the caselaw shows clear momentum and growing 

attention in Europe ï and Switzerland ï to corporate involvement in serious 

crimes under international law. The following three cases are particularly 

significant and illustrate both the complexities as well as the great potential of 

this phenomenon. The first example is the Lafarge case in France. The case 

concerns the cement and construction company Lafarge SA and its activities in 

northeastern Syria during the armed conflict between 2011 and 2014. The case 

was triggered in 2016 by a complaint filed by 11 former Syrian employees of the 

Lafarge Syrian cement plant together with the NGOs ECCHR (an amicus here) 

and Sherpa. The allegations focused on arrangements made between 2012 and 

2014 with the Islamic State (IS) and other armed groups so that the companyôs 

cement plant could continue operating.40 

In 2018, the company was indicted on charges of, among others, complicity 

in crimes against humanity and financing of a terrorist enterprise. Lafarge SA, 

four former executives, and several others went on trial in 2024 for financing 

Ш
40 Lafarge in Syria: Accusations of Complicity in Grave Human Rights Violations, 
Eur. Ctr. for Const. & Hum. Rts., https://www.ecchr.eu/en/case/lafarge-in-syria-
accusations-of-complicity-in-grave-human-rights-violations. 
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terrorism and breaching international sanctions. On 13 April 2026, the Paris 

Criminal Court convicted the company and all executives of financing terrorist 

groups, including IS.41 The defense subsequently lodged an appeal.42 

The separate investigation into complicity in crimes against humanity 

remains pending,43 but the French Court of Cassation issued a landmark ruling in 

September 2021, confirmed in January 2024, where it determined that a legal 

person may be held liable as an accomplice to crimes against humanity even 

without intending to further the crimes or sharing the ideology or objectives 

behind them.44 

The second example is the Lundin Energy case currently on trial in 

Sweden. The Swedish Prosecutorôs Office began investigating the oil company 

in 2010 over alleged complicity in violations of IHL linked to its former 

Ш
41 Lafarge Appeals Conviction for Financing Terrorism, SWI Swissinfo.ch (Apr. 
28, 2026), https://www.swissinfo.ch/eng/global-trade/lafarge-appeals-its-
conviction-for-financing-terrorism/91328900. 
42 Id. 
43 Lafarge Convicted of Financing Terrorism in Syria: A Historic Ruling in the 
Fight for Corporate Accountability, Eur. Ctr. for Const. & Hum. Rts. (Apr. 13, 
2026), https://www.ecchr.eu/en/press-release/lafarge-convicted-of-financing-
terrorism-in-syria-a-historic-ruling-in-the-fight-for-corporate-accountability. 
44 Cass. Crim., 7 Septembre 2021, 19-87.031, 19-87.040, 19-87.367, 19-87.376 
and 19-87.662, U.N. Off. on Drugs & Crime ï Case L. Database, 
https://www.unodc.org/cld/case-law-doc/terrorismcrimetype/fra/2021/cass._ 
crim._7_septembre_2021_19-87.031_19-87.040_19-87.367_19-87.376_and_ 
19-87.662.html. 

Case: 26-341, 08/28/2026, DktEntry: 97.1, (25 of 234)



22 
Ш

operations in Sudan (now South Sudan) between 1997 and 2003.45 The company 

had requested the Government of Sudan to ñsecure a potential oilfield,ò which it 

knew or should have known would be accomplished through the use of force 

against the civilian inhabitants.46  

In 2021, charges were brought against Chairman Ian H. Lundin and former 

CEO Alex Schneiter, a Swiss citizen, for aiding and abetting war crimes, while 

the company also faced claims for a corporate fine and confiscation of alleged 

profits.47 The trial opened in 2023 and final arguments concluded in May 2026, 

with a judgment expected by the end of the year.48 This historical trial is one of 

the longest corporate accountability trials ever held in Europe.49  

The third example ï and directly on point ï is the ongoing criminal 

investigation against BNP Paribas in France arising from essentially identical 

facts to this case. In 2019, nine Sudanese victims filed a criminal complaint 

alleging that BNP Paribas and its Swiss subsidiary knowingly provided banking 

Ш
45 Legal Process, Lundin: Sudan Legal Case, https://www.lundinsudanlegalcase. 
com/legal-process. 

46 Sweden Charges Lundin Energy Executives with Complicity in Sudan War 
Crimes, Reuters (Nov. 11, 2021), https://www.reuters.com/world/africa/sweden-
charges-lundin-energy-executives-complicity-sudan-war-crimes-2021-11-11. 
47 Lundin Energy Lawsuit (Re Complicity in War Crimes, Sudan), Bus. & Hum. 
Rts. Ctr., https://www.business-humanrights.org/en/latest-news/lundin-
petroleum-lawsuit-re-complicity-war-crimes-sudan. 
48 Id.; Legal Process, supra note 45. 
49 Martin Schibbye, End of the Lundin trial: Money Matters on the Table, 
Justiceinfo.net (Jun. 2, 2026), https://www.justiceinfo.net/en/159991-end-lundin-
trial-money-matters-on-the-table.html.  
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services to the Government of Sudan between 2002 and 2008 despite 

international sanctions, thereby enabling the regime to finance operations during 

the commission of atrocities in Darfur.50 French prosecutors opened a judicial 

investigation in 2020 into allegations of complicity in genocide, crimes against 

humanity, torture, and money laundering and made a preliminary finding that 

BNP Paribas had maintained its banking operations with the Sudanese regime ñin 

full knowledgeò of the facts, notwithstanding the mounting evidence of atrocities 

and the applicable sanctions regime.51 This conclusion was reached after analysis 

of ñinternal documents from BNP Paribas Switzerlandò seized during a raid of 

BNPôs Geneva offices by the Swiss police.52  

As of August 2026, the judicial investigation remains ongoing. It is worth 

making explicit, however, that the French criminal law framework against which 

the alleged conduct is being assessed ï particularly complicity in genocide and 

crimes against humanity ï largely corresponds with the same provisions in Swiss 

law53 and is thus a clear template for assessing the unlawfulness of the conduct 

under the Swiss corpus. 

Ш
50 Agence France Presse, BNP óKnewô It Was Breaking Sudan Sanctions In 2000s: 
French Probe, Barronôs (Mar. 11, 2024), https://www.barrons.com/news/bnp-
knew-it-was-breaking-sudan-sanctions-in-2000s-french-probe-
8decea99?refsec=topics_afp-news. 
51 Id. 
52 Id. 
53 Compare French Criminal Code, art. 211 , https://www.legifrance.gouv.fr/ 
codes/section_lc/LEGITEXT000006070719/LEGISCTA000006165393, with 
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In surveying the European landscape, therefore, it is clear that corporate 

accountability for serious crimes under international law is firmly embedded in 

both preventive supranational regulation and punitive domestic legal regimes.  

III. SWITZERLANDôS FALSE CHOICE: ITS OBLIGATIONS IN 
HISTORICAL AND POLITICAL CONTEXT 

 
The amicus brief of the Swiss Government devotes one sentence in 

condemnation of the human rights abuses perpetrated by Sudan, before reciting 

all it has done over the years to aid the Sudanese people. Dkt. 64.1, at 7. While 

hardly insignificant, these efforts are irrelevant to whether BNP Paribas acted 

lawfully. Switzerland has struggled in the past to balance its interests in protecting 

a strong financial sector with its legal obligations, a false choice. It is therefore 

important to place the current state of the Swiss legal corpus within its historical 

and political context, against which the brief filed by the Swiss Government is 

misleading and inconsistent with Switzerlandôs efforts to increase transparency 

in and accountability of the financial sector. 

A. Switzerlandôs financial sector 

It is hard to overstate the importance of the finance and banking industry 

to Switzerlandôs identity and economy. It prides itself on having ñone of the best 

regulated and monitored financial centres in the worldò and its international 

Ш
Swiss CC, art. 264, https://www.fedlex.admin.ch/eli/cc/54/757_781_799/ 
fr#book_2/tit_12_bis/lvl_u1. 
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reputation would appear to reflect this.54 From an economic perspective, in 2023 

and 2024, the financial sector added approximately 74 billion Swiss francs (CHF) 

to Switzerlandôs gross domestic product (GDP), which accounted for 9.4% and 

9% of the total GDP, respectively.55 Of this, the banking industry itself represents 

5% of Switzerlandôs total GDP.56  

 The rise of Switzerlandôs finance industry dates back to the late 1800s and 

can be directly attributed to the attractiveness of its banking secrecy rules.57 

Several decades later, the turmoil of World War I caused large amounts of foreign 

money to flood into Switzerland as account holders sought, among other things, 

ñthe existence of banking secrecy.ò58 

 In 1934, the Swiss Parliament approved the Banking Law, which made 

violating banking secrecy a criminal offense by prohibiting disclosure of 

confidential client information, except when required by law, including in 

Ш
54 The Financial Centre and the Economy, Swiss Fed. Depôt of Foreign Affs. (Feb. 
1, 2026), https://www.eda.admin.ch/en/the-financial-centre-and-the-economy. 
55 See id. (2023 numbers); Kai Truempler et al., The Swiss Banking Sector: Role 
and Relevance for Switzerland, Oliver Wyman 10 (2025), 
https://www.swissbanking.ch/_Resources/Persistent/1/9/4/f/194fff0b94ce2971a
1877459788dd07d8b36ce59/Study%20of%20the%20Swiss%20Banking%20Se
ctor.pdf (2024 numbers). 
56 Truempler, supra note 55, at 4. 
57 S®bastien Guex, The Origins of Swiss Banking Secrecy Law and Its 
Repercussions for Swiss Federal Policy, 74 Bus. Hist. Rev. 237, 241 (2000). 
58 Id. at 241ï42.  
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criminal investigations.59 This law solidified Switzerland as the primary 

destination for foreign capital but began to contribute to its darker reputation as a 

haven for ódirty money.ô During World War II, Swiss banks continued to conduct 

business with the Nazi regime, with some CHF 1.6 to 1.7 billion worth of gold 

sold in Switzerland, including gold acquired and expropriated from Austria, 

Czechoslovakia, Belgium, The Netherlands, and Luxembourg as well as gold 

stolen and forcibly taken from victims of the Holocaust.60 Swiss banks also 

maintained open credit lines with German banks as well as German companies,61 

and held accounts for thousands of Nazi governmental entities and officials.62  

 Apart from WWII, there has been no shortage of ñhigh-riskò individuals 

who have held bank accounts in Switzerland, as, for example, various Credit 

Suisse clients who comprised ñcorrupt government officials, criminals, and 

alleged human rights abusersò who held some USD 8.7 billion and whose 

Ш
59 Guex, supra note 57, at 244; Rolf H. Weber, Holocaust-Related Claims and 
Liability of Swiss BanksðPolitical and Legal Implications, 36 Intôl. Law. 1213, 
1214 (2002). This exception applies to domestic Swiss authorities. Rules for 
disclosure to foreign authorities are governed by treaties. Weber, supra, at 1214ï
15. 
60 Indep. Commôn of Experts Switz. ï Second World War, Switzerland, National 
Socialism and the Second World War: Final Report 238, 248 (2002) [hereinafter 
ICE Final Report], https://www.uek.ch/en (choose ñReports 2001/2002ò on 
righthand toolbar; then choose ñFinal reportò). 
61 Id. at 265ï67. 
62 See The Truth Revealed: Hidden Facts Regarding Nazis and Swiss Banks 
Before the S. Comm. on the Judiciary, 119th Cong. 17ï32 (2026) (testimony of 
Neil M. Barofsky, Independent Ombudsperson for Credit Suisse AG, Partner, 
Jenner & Block LLP). 
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accounts were exposed in a 2022 whistleblower leak.63 Additionally, Switzerland 

has seized, frozen, or returned assets worth over USD 2 billion illegally obtained 

and held in Switzerland connected to corrupt foreign dignitaries.64 

 Switzerland recently reformed its bank secrecy laws, eliminating the 

distinction between tax evasion and tax fraud (only one of which mandated a 

sharing of information) and renegotiating taxation agreements with other 

countries in order to avoid a prolonged stay on the grey list of uncooperative tax 

havens maintained by the Organization for Economic Co-operation and 

Development.65  

B. Switzerlandôs international sector 

The importance of Switzerlandôs role as the global hub of international law 

to its identity and economy cannot be understated. Switzerland prides itself on its 

ñgood officesò and its ñhigh degree of integrityò in fostering peace, having 

ñaccompanied over 30 peace processes in more than 20 countries in recent 

Ш
63 See Whoôs in the Suisse Secrets Leak?, Organized Crime & Corruption 
Reporting Project: Suisse Secrets (Feb. 20, 2022), https://www.occrp.org/ 
interactives/suisse-secrets-interactive/en. 
64 Swiss Fed. Depôt of Foreign Affs., No Dirty Money: The Swiss Experience in 
Returning Illicit Assets 8ï9 (2016), https://www.eda.admin.ch/en/asset-recovery-
in-cases-of-foreign-politically-exposed-persons-peps (downloadable PDF under 
ñDocumentsò heading). 
65 See generally Jessica Dacey, A Milestone Year Ends for Banking Secrecy, SWI 
Swissinfo.ch (Dec. 30, 2009), https://www.swissinfo.ch/eng/business/a-
milestone-year-ends-for-banking-secrecy/7990318. 
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years.ò66 In particular, the city of Geneva is known around the world as the focal 

point for diplomacy and foreign affairs, being home to the headquarters of the 

International Committee of Red Cross, the United Nationsô European 

headquarters, and around three dozen other UN entities.67 In parallel, the city 

hosts 186 State Permanent Missions alongside 497 non-governmental 

organizations.68 

 From an economic perspective, ñInternational Genevaò adds CHF 4 billion 

(up to CHF 7 billion) annually to the Swiss economy, representing no less than 

1% of Switzerlandôs GDP and over 10% of the canton of Genevaôs GDP.69 Tens 

of thousands of people are directly employed within the international sector or in 

related fields.70  

 

 

Ш
66 Switzerlandôs Good Offices for the Benefit of Peace, Swiss Fed. Council, 
https://www.admin.ch/en/switzerlands-good-offices.  
67 See Historical Milestones, International Geneva, https://www.geneve-
int.ch/historical-milestones; Raphael Melka, Geneva is Paying the Price of 
Trumpôs Retreat from the UN, POLITICO (May 15, 2026), 
https://www.politico.eu/article/geneva-united-nations-donald-trump. 
68 Facts and Figures, International Geneva, https://www.geneve-
int.ch/node/4172.  
69 Added Value of International Geneva for Switzerland, Fed. Depôt of Foreign 
Affs. (Feb. 1, 2026), https://www.eda.admin.ch/en/added-value-of-international-
geneva-for-switzerland; see also Melka, supra note 67. 
70 Melka, supra note 67. 
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C. Upholding Switzerlandôs obligations and supporting its financial 
sector are not mutually exclusive 

The Government of Switzerlandôs brief narrows its scope to tort, banking, 

and sanctions law, which is a premise the Swiss legal corpus does not support: 

that Switzerlandôs financial interests and its legal obligations are separate, and 

therefore conflicting. These two prominent Swiss sectors are mutually beneficial, 

but Switzerland has historically shown a preference for elevating and protecting 

its financial sector at the expense of its international obligations and reputation. 

Following WWII, the Allied Powers intended to isolate the country as a 

response to Switzerlandôs actions (or inactions) in its significant dealings with 

Germany and Italy. In an effort to dilute the conditions demanded for 

rehabilitating Switzerland into the international arena, the government 

ñsuccessfully mobilized Switzerlandôs óhumanitarian capitalôò by loosening its 

harsh refugee policies, facilitating the repatriation of prisoners of war, and 

creating an institution that provided humanitarian assistance abroad.71 In the end, 

the final agreement signed by the parties was much more favorable to Switzerland 

and did not even require it to ñundertake any appreciable weakening of banking 

secrecy.ò72 

 The issue of the Swiss-Nazi collaboration nevertheless persisted, 

prompting Switzerland to confront its history. In 1996, it established two 

Ш
71 Guex, supra note57 57, at 262ï63. 
72 Id. at 263. 
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commissions to investigate wartime financial dealings with Germany and identify 

dormant accounts belonging to Nazi victims. Their final reports significantly 

illuminated Switzerlandôs large-scale involvement.73 In 2020, Credit Suisse74 

voluntarily began another investigation into the full scope of its World War II 

activities, which remains ongoing.75  

 There have also been grassroots efforts to further strengthen Switzerlandôs 

corporate responsibility frameworks. The 2020 óresponsible businessô 

referendum would have made Swiss parent companies liable for the actions of 

their foreign subsidiaries.76 Contrary, however, to the assertions made in BNP 

Paribasô appeal brief, see Dkt. 53.1, at 36, failure of the referendum to pass is 

irrelevant as it did not address what is at issue here.77 The conduct alleged against 

BNP Paribas (Suisse) falls within the Swiss corpus already in force, as the French 

Ш
73 See ICE Final Report, supra note 60, at 5; Indep. Comm. of Eminent Persons, 
Report on Dormant Accounts of Victims of Nazi Persecution in Swiss Banks 1ï2 
(1999), https://www.crt-ii.org/ICEP/ICEP_Report_english.pdf. 
74 In 2023, Credit Suisse was absorbed by UBS.  
75 UBS Statement on Voluntary Review of Credit Suisseôs World War II Activities, 
UBS (Apr. 9, 2026), https://www.ubs.com/global/en/media/voluntary-review. 
html. 
76 Noele Illien, Swiss to Vote on Tougher Responsibility Proposal for Companies, 
N.Y Times (Nov. 27, 2020), https://www.nytimes.com/2020/11/27/world/europe/ 
swiitzerland-referendum-corporate-responsibility.html. 
77 Switzerland requires a double majority: a majority of voters supported the 
referendum but not a majority of the cantons. Noelle Illien, Plan to Hold 
Corporations Liable for Violations Abroad Fails in Switzerland, N.Y. Times 
(Nov. 29, 2020), https://www.nytimes.com/2020/11/29/world/europe/ 
switzerland-vote-referendum-corporate-responsibility.html.  
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investigation into BNP Paribas and its Swiss subsidiary ï conducted under a near-

identical legal framework ï illustrates. No additional legislation is necessary. 

Additional developments likewise demonstrate Switzerlandôs recognition 

of its legal obligations, particularly relating to the financial sector. In a first-ever 

assessment of Switzerlandôs strategy on combatting money laundering and 

terrorist financing, the Federal Council made deliberate statements about its 

priorities to consistently prosecute and punish violations of the law committed in 

Switzerland and transnationally.78 These renewed commitments align neatly with 

the public announcement made by the Federal Attorney General that the 

prosecution of serious crimes under international law is a strategic priority for the 

Office of the Attorney General.79 

 From the foregoing analysis, the comprehensive Swiss corpus of law is 

robust enough to appropriately prevent and prosecute the direct commission of, 

as well as complicity in, international crimes. Switzerland has also worked to turn 

away from its longstanding preference for shielding the financial sector and 

enforce this corpus against financial entities. But the Government of 

Switzerlandôs narrow focus misrepresents the scope and applicability of the 

Ш
78 Swiss Fed. Council, National Strategy on Combating Money Laundering and 
Terrorist Financing 4, 10 (Mar. 20, 2026), https://cms.news.admin.ch/ 
fileservice/sdweb-docs-prod-nsbcch-files/files/2026/03/20/2071667e-6cc1-
41b1-a32e-0446910d011f.pdf.  
79 Appx. 8. 
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corpus and downplays its efforts to achieve accountability, at the ultimate expense 

of those harmed by the underlying international crimes. 

CONCLUSION 
 
 Amici respectfully request that this Court consider the unlawfulness of 

BNP Paribasô alleged actions under the full corpus of Swiss law and affirm the 

District Court 
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meetings, conferences of the High Contracting Parties, consultations of States Parties, and 
expert meetings in order to ensure better compliance with IHL[182]. Commentators on Swiss 
foreign policy frequently urge Switzerland to adopt an active role in favour of IHL in one 
context or another[183]. 

 
NOTE:  Footnote markers are preserved as [157] to [173] so that they can be matched 
against the French original; the footnote text has not been translated. 
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catalogue of acts preparatory to the commission of an offence (SCC 260bis) was 
updated. 
 

12. The method of implementation and transposition of international criminal law chosen 
by the Swiss legislature requires a regular updating of SCC 264 et seq. in line with 
developments in international law (see SCC 264j N 10). Thus, on 10 September 2015, 
Switzerland ratified the amendments to the Rome Statute adopted on 11 June 2010 by 
the Assembly of States Parties at the Rome Statute review conference held in 
Kampala[20]. The amendments principally comprise of the codification of the crime 
of aggression in the Rome Statute, which came within the ICC's jurisdiction on 17 
July 2018[21]. In 2023, Parliament adopted a motion instructing the Federal Council 
to prepare a proposal for the transposition of the crime of aggression into domestic 
law[22]. The 2010 and 2017 amendments concerning new war crimes in the Rome 
Statute do not, for their part, make it necessary to amend Swiss law, the legislature 
having already anticipated these developments in Title 12ter[23]. 

 
NOTE:  Footnote markers have been preserved as [1] to [23] so that they can be matched 
against the French original; the footnote text has not been translated. 
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a search of the premises could provoke telephone contacts 
between suspects relevant as evidence. These surveillance 
measures were approved by the Cantonal Compulsory 
Measures Court in Bern in its ruling dated 5 November 
2013. Telephone surveillance was cancelled on 8 
November 2013 for the numbers    ¤    and    ¤    and on 14 
November 2013 for the numbers    ¤    and    ¤   . 
Surveillance was inconclusive for all numbers. 

3. Letters rogatory to a foreign court

After it became known that the Metropolitan Police in 
London had also carried out investigative measures for the 
same criminal charges but with the focus on [HUSSAR], on 
4 November 2014 the Federal Prosecutor’s Office 
requested the police files on the enquiry from the Central 
Authority of the UK Home Office as judicial assistance. The 
files were received by the Federal Prosecutor’s Office on 2 
February 2015. 

4. Conclusion of proceedings

In the communication dated 19 January 2015 the accused 
was informed that the proceedings would be brought to a 
close and a time limit set until 6 February 2015 for 
submission of motions for evidence and for the assertion of 
damages and compensation for personal suffering. 
[UNKNOWN VICE-PRESIDENT OF ARGOR] as well as 
[ARGOR-HERAEUS] forwent motions for evidence as well 
as damages and compensation within the period set. 

Dismissal of charges 

5. Accusation of abetting pillage as a war crime

5.1. Pillage as a war crime 

The relevant Art. 264g (1) (c) StGB in question (pillage as a 
prohibited method of waging war) came into power on 1 
January 2011 and hence after the incriminating deeds 
committed in the years 2004/2005. The legal principle that 
measures should not have a retroactive effect contained in 
Art. 2 StGB (dispatch on the amendment of federal laws 
implementing the Rome Statute of the International Criminal 
Court dated 23 April 2008, BBI. [Federal Gazette] 2008 
3912). The circumstances of the case must therefore be 
assessed on the basis of the then applicable Art. 109 (1) 
aMStG in conjunction with Art. 4 (2) (g) Additional Protocol 
to the Geneva Convention dated 12 August 1949 relating to 
the protection of victims of non-international armed conflicts; 
(ZP II; SR 0.518.522), whereby the elements of the crime 
are identical with current law and even more severe 
sentences can be imposed. 
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So that these provisions may be applied, pillaging must 
have been committed within a non-international armed 
conflict which is the case when a conflict reaches a certain 
intensity and the parties to the conflict display a certain 
degree of organisation (ICTY, The Prosecutor v. Ljube 
Bo!koski and Johan Tar"ulovski, Judgement, 10 July 2008, 
IT-04-82-T, marginal note 175 et seqq.). The armed groups 
participating in the conflict must be under the authority of 
leaders and due to their organisation be capable of planning 
and executing sustained and coordinated military operations 
(Art. 1 (1) ZP II; BSK [Comments of the Basel Committee] 
Penal Code II-FIOLKA/ZEHNDER, 3rd ed., Basel 2013, Art. 
264b N 24 et seq.). 

5.1.1. Armed conflict and degree of organisation of the 
parties to the conflict 

The International Criminal Court qualified the situation in 
Ituri from 1999 to July 2003 as occupation by Uganda, 
during which at least from July 2002 to June 2003 
simultaneously international and non-international armed 
conflicts took place. Even after the Congolese interim 
government was formed in July 2003 a non-international 
armed conflict took place in the Ituri region until December 
2003, in particular with the fighting for the town of 
Mongbwalu. The FNI was a party to the conflict at this time 
(ICC, The Prosecutor v. Germain Katanga, Judgement, 7 
March 2014, ICC-01/04-01/07, marginal note 1206 et seqq.; 
ICC, The Prosecutor v. Thomas Lubanga Dyilo, Trial 
Judgement, 14 March 2012, ICC-01/04-01/06, marginal 
note 524 and marginal note 536 et seqq.). The UN reports 
on a drastic deterioration of the security situation for 
September 2004, after armed groups had carried out 
attacks against the civil population (UN Security Council, 
Sixteenth report of the Secretary-General on the United 
Nations Organization Mission in the Democratic Republic of 
the Congo, UN Doc. S/2004/1034, 31 December 2004, 
marginal note 11 et seqq.; Médecins Sans Frontières, 
Nothing New in Ituri: The Violence Continues, August 2005, 
p. 7 et seqq., available at
www.kongo-kinshasa.de/dokumente/ngo/msf_0508.pdf).
The FNI also participated in military conflicts between
armed groups in the Ituri region in the period from
December 2004 to 15 March 2005 (UN Security Council,
Seventeenth report of the Secretary-General on the United
Nations Organization Mission in the Democratic Republic of
the Congo, UN Doc. S/2005/167, 15 March 2005, marginal
note 11 et seqq.). The state authorities managed to
re-establish themselves in the region by August 2005.
However, the situation remained unstable and the mining
areas were still under the control of armed rebel groups, in
particular the FNI (UN Security Council, Eighteenth report of
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Therefore the extraction and trade of raw gold in these 
circumstances was carried out against the will and without 
authorisation of the state authorities. Furthermore the use of 
violence was widespread, which is why the course of action 
of the FNI must be considered as pillaging in the sense of 
Art. 4 (g) Protocol II. 

Gold mining is the only source of income for most 
inhabitants of Ituri and the daily yield (if there is one) is sold 
in the evening, in order to cover the cost of living, to local 
dealers who then separate the gold in an initial recovery 
process (nitric acid). These dealers then sell it on to 
intermediaries who smuggle the gold to Uganda and sell it 
to wholesalers. There the gold is cast in bars and sent to 
refineries around the world as gold doré bars. Gold is an 
instrument of payment in this trade and consumer goods 
(coffee, sugar, oil) from Uganda for the people in eastern 
Congo follow the same transport routes as gold, in the 
opposite direction. The exchange of gold from Ituri for 
consumer goods from Uganda is a constant flow and the 
Ugandan wholesalers are also dependent on quick sales of 
gold doré in order to satisfy their obligations vis-à-vis the 
intermediaries or the suppliers of consumer goods. 
Furthermore, the revenue from illegal gold mining or from 
the imposition of taxes and levies on it is needed by the 
respective rebel groups in power to finance their fight (Same 
Old Story: A background study on natural resources in the 
Democratic Republic of Congo, Global Witness, June 2004, 
p. 32 et seqq., available at
www.kongo-kinshasa.de/dokumente/ngo/GW_0704.pdf;
International Peace Information Service Report: The
Political Economy of Resource Trafficking in the DRC,
09.2003, p. 12 et seqq., available at
http://ipisresearch.eu/publications_detail.php?id=365;
Escaping the Conflict Trap: Promoting Good Governance in
the Congo, International Crisis Group, Africa Report N°114,
20 July 2006, p. 6 et seqq., available at
www.crisisgroup.org/en/regions/africa/central-africa/dr-cong
o/114-escaping-the-conflict-trap- 
promoting-good-governance-in-the-congo.aspx). From this
it follows that the gold bought by [HUSSAR] and refined by
[ARGOR-HERAEUS] was extracted illegally at a point in
time that cannot be determined exactly but which was close
to the time of refining.

5.1.3. Connection between pillaging and armed conflict 

In order to qualify an act as a war crime, the armed conflict 
must be of substantial importance for the capability of the 
perpetrator to carry out the crime or for the manner of 
committing the crime or for the purpose of the act. Such a 
connection between the act and armed conflict must 
regularly be confirmed if the action can be ascribed to a 
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party to the conflict or was ordered or tolerated by the party 
(WERLE, Völkerstrafrecht [International Criminal Law], 3rd 
ed., Tübingen 2013, marginal notes 971-976). According to 
the above statements, it is without question that there was a 
direct, functional connection between pillaging by the FNI 
and the armed conflict in Ituri. The FNI was a party to the 
conflict and the specific purpose of pillaging was to ensure 
the financial means and material needs of the FNI, hence 
creating a nexus between the act and the conflict. 

The charges rightly do not assert that the accused were 
directly involved in pillaging and no evidence for this was 
found during the investigation. However, in some legal 
publications it is argued that the intentional acquisition of 
illegally exploited natural resources via an intermediary also 
constitutes illegal appropriation and hence pillaging. 
Participation in the first illegal act of appropriation is not 
necessary to establish responsibility for perpetration of an 
offence. Successive illegal appropriation is sufficient (James 
STEWART, Corporate War Crimes: Prosecuting the Pillage 
of Natural Resources, New York 2012, marginal note 44 et 
seqq.). As described, the accused refined the raw gold of 
[HUSSAR]  as part of their business relationship and 
transferred it to the buyers identified. If even one accepts 
the view of STEWART, the accused could not be 
considered as perpetrators since they never acquired the 
gold in the legal sense. The question can remain open here 
whether, according to this interpretation, [UGANDA 
COMMERCIAL IMPEX]  and [HUSSAR]  should also be 
considered as looters since, according to information of the 
Federal Prosecutor’s Office (at least at this time), none of 
the persons or companies suspected of pillaging from this 
point of view were subject to Swiss jurisdiction. 

5.1.4. Summary 

In summary of the above considerations it can be said that 
at the time of the deed a non-international conflict was 
raging in the gold mining areas of Ituri, where gold was 
extracted without any state control, which is why the gold 
exported to Uganda was almost certainly mined illegally. 
Due to the close connection in time it must be assumed that 
the gold refined by the accused for [HUSSAR]  was also 
looted. The charge of a direct involvement in the crime has 
not been brought nor is it evident, which is why possible 
abetting must be assessed. 

5.2. Abetting pillage 

Any person who willfully assists another to commit a felony 
or a misdemeanour is liable to a reduced penalty. (Art. 25 
StGB). The provision of assistance by an abettor does not 
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have to be conditio sine qua non for the success of the 
deed; simply facilitating the act is sufficient. The support 
must have contributed specifically to the criminal offence, 
increased the practical chance of success and shown itself 
to have been a causal element to this effect. Physical and 
technical as well as intellectual abetting can be considered 
(BGE [Federal Supreme Court] 121 IV 109, 120, E. 
[consideration] 3 a; Comments of the Basel Committee 
Criminal Law I - FORSTER, 3rd ed., Basel 2013, Art. 25 
StGB N 8), whereby physical abetting includes technical 
and material support in particular (FORSTER, ibid., N 21). 

From the documents secured during the search of the 
premises it is clear that [UGANDA COMMERCIAL IMPEX] 
sold raw gold to [HUSSAR] in the period from July 2004 to 
June 2005. [HUSSAR] ordered [UGANDA COMMERCIAL 
IMPEX] to fly the gold from Uganda to Switzerland for 
refining by [ARGOR-HERAEUS]. In this manner around 
2950 kg of raw gold bars were transported to Switzerland in 
the period from 9 July 2004 to 30 May 2005.  

[UGANDA COMMERCIAL IMPEX] confirmed forwarding of 
the raw gold to [HUSSAR]   ¤    in a pro forma invoice stating 
the amounts and level of purity of the individual deliveries. 
[HUSSAR] thereupon paid 90% of the stated value to 
[UGANDA COMMERCIAL IMPEX]. On receipt of the gold 
[ARGOR-HERAEUS] then verified the information provided 
by [UGANDA COMMERCIAL IMPEX] regarding weight and 
level of purity and confirmed the details to [HUSSAR]. After 
the refining process [ARGOR-HERAEUS] determined the 
exact amount of fine gold and sent the fine gold - which 
could then be traded in the gold market - to buyers 
according to the relevant orders from [HUSSAR], generally 
as standardised bars to banking institutions. This process 
can be traced from accounting data since 
[ARGOR-HERAEUS] kept so-called precious metal 
accounts for its customers (suppliers as well as buyers) 
where movements in and out with fine gold content were 
accredited or debited. The beneficial owner of the 
processed gold was always [HUSSAR] in concreto. This 
process was confirmed by a member of staff of G., a 
subsidiary of [HUSSAR], who was interviewed by the 
Metropolitan Police in London; this subsidiary carried out 
administrative services for the parent company (interview   ¤   
on 4 June 2014, p. 3 et seq.). 

Processing the raw gold by [ARGOR-HERAEUS] to fine 
gold with a standardised precious metal content increased 
its value and made it tradable on the international gold 
market. The investigations of the UN Commission of 
Experts prove that only the sale of the plundered raw gold 
abroad made it possible for the FNI to buy the goods 
necessary to wage war (UN Group of Experts concerning 
the Democratic Republic of the Congo, Report of the Group 
of experts submitted pursuant to resolution 1616 (2005), UN 
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6. Allegation of money laundering

According to the details of the charge [ARGOR-HERAEUS] 
thwarted identification of the origin of the gold illegally mined 
by rebels in the Ituri region by refining it, which would 
constitute money laundering. 

Object of the crime of money laundering according to Art. 
305bis StGB can in principle be any assets which derive from 
a crime in the sense of Art. 10 (2) StGB and are subject to 
confiscation (Art. 70 StGB). The term assets comprises all 
objects with any financial value, hence also the raw gold 
supplied to [ARGOR-HERAEUS]   ¤   . 

The accusation of money laundering presupposes 
objectively that the incriminating act was appropriate to 
thwarting identification of the origin, retrieval or confiscation 
of assets. The act of thwarting is punishable as such. Proof 
of a specific risk of thwarting or successful thwarting is not 
required (BGE 127 IV 20, E 3a). 

6.1. Act of thwarting regarding identification of the gold 

According to the submission of [ARGOR-HERAEUS] in the 
complaints procedure B [ARGOR-HERAEUS] 
2013.173-174 before the Federal Criminal Court, the raw 
gold had already been processed or melted several times to 
separate the other minerals and analysed before it arrived 
at [ARGOR-HERAEUS] for the final refining process. 
Therefore the raw bars delivered to [ARGOR-HERAEUS] 
would not have supplied any indications as to the country of 
origin. It was possible to confirm these facts during criminal 
proceedings (see the above explanations on the route of the 
gold from the mine to the refiner). Even if the raw gold 
delivered to the accused could have been analysed as to its 
specific composition, reference samples from the mines of 
the Democratic Republic of the Congo would have been 
missing which alone would have made positive identification 
of the origin of the gold possible. Therefore determination of 
the origin of the gold could no longer have been thwarted by 
this refining process. 

6.2. Acts of thwarting in the accounts department 

Likewise no evidence could be found in the accounts of 
[ARGOR-HERAEUS] that the accused thwarted or tried to 
thwart identification of the origin, retrieval or confiscation of 
the gold. The gold accounts of [ARGOR-HERAEUS], kept 
precisely to more than just the gramme,    ¤    contain details 
of the delivery, refining and shipping of gold for each client. 
The refining processes and corresponding accounting 
entries are transparent and individually traceable. The 
reference codes provided by the clients of 
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[ARGOR-HERAEUS] on deliveries of raw gold (in the case 
of [HUSSAR]  e.g. ALBA, JONY, with other clients they were 
combinations of numbers and/or letters) were always 
adopted without change, thus maintaining a paper trail 
without gaps. Hence an adequate act of money laundering 
is not given. 

6.3. Act of thwarting through negligence 

However, money laundering could have been committed 
through negligence, if the accused carried out an obligation 
to act. According to the adjudication of the Federal Court, 
such an obligation can derive not only from the Money 
Laundering Act but also from internal rules (BGE 136 IV 
188, E. 6.2.2). 

In its internal regulations dated 30 August 2004 
[ARGOR-HERAEUS] specified compliance with a certain 
duty of care deriving from the Bundesgesetz zur 
Bekämpfung der Geldwäscherei im Finanzsektor (Federal 
Act on Combating Money Laundering in the Financial 
Sector) as well as the Edelmetallkontrollgesetzgebung des 
Bundes (Swiss Precious Metals Control Act). These 
regulations were declared to apply to trade with and the 
melting of precious metals as well as to services provided in 
this connection. Persons entrusted or responsible for the 
trade with and melting of precious metals are prohibited by 
these regulations from accepting or storing assets 
originating from wrongful acts or helping to invest or transfer 
them. Special obligations for clarification apply in the case of 
unusual transactions or if there are indications that assets 
derive from a criminal act (cf. Internal Rules of 
[ARGOR-HERAEUS] Nos. 1-5). If there is any doubt as to 
the legal origin of the metal for melting which cannot be 
allayed by declarations of the contracting party, the 
business relationship must be rejected (ibid., no. 10). 
Special obligations for clarification apply to the account 
executive responsible, who must provide orientation to the 
head of the Money Laundering Reporting Office (ibid., no. 
14). Therefore all those responsible for melting precious 
metals were required to clarify in depth the background and 
unusual details as well as to verify the information of the 
client on the origin of the assets. Hence they had an 
affirmative obligation to act in the sense of the 
above-mentioned jurisdiction. 

The information given by [UGANDA COMMERCIAL IMPEX] 
and [HUSSAR]  on the origin of the gold, namely, that it had 
been exported and imported for years from that area to 
Uganda, should have raised doubts on the part of 
[ARGOR-HERAEUS]. In particular, those responsible 
should have clarified the origin of the gold due to the 
specific indications that the place of origin of the gold was 
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Scope of application 
 
1 The provisions of this Chapter apply in the event of declared wars and of other armed 
conflicts between two or more States; violations of neutrality, and the use of force to repel 
such violations, are assimilated to such conflicts. 
 
2 Breaches of international agreements are likewise punishable where those agreements 
provide for a broader scope of application. 
 
Art. 109 
Violation of the laws of war 
 
1 Any person who contravenes the provisions of international conventions on the conduct of 
war or on the protection of persons and property, any person who violates other recognized 
laws and customs of war, shall, unless more severe provisions are applicable, be punished by 
imprisonment. In serious cases, the penalty shall be penal servitude. 
 
2 Where the offence is minor, it shall be punished by disciplinary measures. 
 
Art. 110 
Misuse of an international emblem 
 
Any person who misuses the emblem or the protection of the Red Cross, the Red Crescent, 
the Red Lion and Sun or the distinctive sign for cultural heritage, in order to prepare or 
commit hostile acts, shall be punished by imprisonment. In serious cases, the penalty shall be 
penal servitude. 
 
Art. 111 
Hostile acts against persons and objects protected by an international organization 
 
1 Any person who commits hostile acts against persons placed under the protection of the 
Red Cross, the Red Crescent, the Red Lion and Sun or the distinctive sign for cultural 
heritage, or who prevents them from performing their functions,  
 
any person who destroys or damages material placed under the protection of the Red Cross, 
the Red Crescent or the Red Lion and Sun, 
 
any person who unlawfully destroys or damages cultural property or material placed under 
the protection of the distinctive sign for cultural heritage, 
shall be punished by imprisonment. In serious cases, the penalty shall be penal servitude. 
 
2 Where the offence is minor, it shall be punished by disciplinary measures. 
 
Art. 112 
Violation of duties towards enemies 
 
Any person who kills or wounds an enemy who is surrendering or who has otherwise ceased 
to defend himself, 
 
any person who mutilates a dead enemy, 
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shall be punished by imprisonment. In serious cases, the penalty shall be penal servitude. 
 
Art. 113 
Breach of an armistice or of peace 
 
Any person who continues hostilities after having been officially informed of the conclusion 
of an armistice or of peace, 
 
any person who in any other manner violates the terms of an armistice that have been 
officially brought to his attention, 
 
shall be punished by imprisonment. In serious cases, the penalty shall be penal servitude. 
 
Art. 114 
Offences against a bearer of a flag of truce 
 
Any person who ill-treats, insults or unduly detains an enemy bearer of a flag of truce (« 
parlementaire »), or a person accompanying him, shall be punished by imprisonment. 
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1

Code pénal militaire
(CPM)

loi fédérale du 13 juin 1927 (Etat le 2    mai 2000)

L'Assemblée fédérale de la Confédération suisse,

vu les articles 20 et 64bis de la constitution fédérale1;2
vu le message du Conseil fédéral du 26 novembre 19183

arrête:

Livre premier: Droit pénal militaire
Première partie: Dispositions générales
Chapitre premier: Application de la loi pénale

Art. 1

Nul ne peut être puni s'il n'a commis un acte expressément réprimé par
la loi.

Art. 24

Sont soumis au droit pénal militaire:

1.5 Les personnes astreintes au service militaire ...6, lorsqu'elles
sont au service militaire, à l'exception des permissionnaires qui
commettent les infractions prévues aux articles 115 à 137 et
145 à 179 lorsqu'elles ne sont pas en relation avec le service de
la troupe;

2. Les fonctionnaires, employés et ouvriers de l'administration
militaire de la Confédération et des cantons, pour les actes
intéressant la défense nationale; de même, lorsqu'ils portent
l'uniforme;

 

 RO 43 375 RS 3 383
1 [RS 1 3]. Aux dispositions mentionnées correspondent actuellement les art. 60 et 123 de

la cst. du 18 avril 1999 (RS 101).
2 Nouvelle teneur selon le ch. I 4 de la LF du 8 oct. 1999 sur l'abolition des Assises

fédérales, en vigueur depuis le 1er mars 2000 (RO 2000 505 511; FF 1999 7145).
3 FF 1918 V 349
4 Nouvelle teneur selon le ch. I de la LF du 21 déc. 1950, en vigueur depuis le 1er juillet

1951 (RO 1951 439 456; FF 1949 II 133).
5 Nouvelle teneur selon le ch. I 2 de la LF du 23 mars 1979, en vigueur depuis le 1er janv.

1980 (RO 1979 1037 1058; FF 1977 II 1).
6 Mots abrogés par le ch. 2 de l'appendice à la LF du 22 juin 1990 (RO 1990 1882; FF 1989

II 1078).

321.0

1. Pas de
peine sans loi

2. Conditions
personnelles
et matérielles.
En général
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3. 7 Les personnes astreintes au service militaire ... 8 , lorsqu’elles
portent l’uniforme en dehors du service et qu’elles commettent
les infractions prévues aux articles 61 à 114 et 138 à 144;

4. Les personnes astreintes au service militaire ... 9, même si elles
ne sont pas au service, pour ce qui concerne leur situation mili-
taire et leurs devoirs de service;

5. Les personnes astreintes à se présenter au recrutement, pour ce
qui concerne l'obligation de se présenter, ainsi que pendant la
durée du recrutement et jusqu'à leur licenciement par l'autorité
de recrutement;

6. 10 Les personnes faisant partie du corps des gardes de fortifica-
tions, de l'escadre de surveillance, du corps fédéral des gardes-
frontière et celles qui, dans les établissements militaires, sont
tenues de porter l'uniforme, pour les infractions commises du-
rant le service, les infractions commises hors du service mais
touchant leurs obligations militaires ou leur situation militaire
et les infractions qu'elles commettent en uniforme;

7. 11 Les civils employés durablement par la troupe ou qui le sont
pour l'exécution de tâches spéciales;

8. 12 Les civils qui se rendent coupables de trahison par violation de
secrets intéressant la défense nationale (art. 86), de sabotage
(art. 86a), d'atteinte à la puissance défensive du pays (art. 94 à
96), de violation de secrets militaires (art. 106) ou de désobéis-
sance à des mesures prises par les autorités militaires et civiles
en vue de préparer ou d'exécuter la mobilisation de l'armée ou
de sauvegarder le secret militaire (art. 107);

9. 13 Les civils qui, à l'occasion d'un conflit armé, se rendent coupa-
bles d'infractions contre le droit des gens (art. 108 à 114).

10.14 Durant le service, les personnes qui, selon l'article 66 de la loi
fédérale sur l'armée et l'administration militaire15, effectuent un

 

7 Nouvelle teneur selon le ch. I 2 de la LF du 23 mars 1979, en vigueur depuis le 1er janv.
1980 (RO 1979 1037 1058; FF 1977 II 1).

8 Mots abrogés par le ch. 2 de l'appendice à la LF du 22 juin 1990 (RO 1990 1882; FF 1989
II 1078).

9 Mots abrogés par le ch. 2 de l'appendice à la LF du 22 juin 1990 (RO 1990 1882; FF 1989
II 1078).

10 Nouvelle teneur selon le ch. II 1 de la LF du 5 oct. 1967, en vigueur depuis le 1er mars
1968 (RO 1968 228 238; FF 1967 I 605).

11 Nouvelle teneur selon le ch. I 2 de la LF du 23 mars 1979, en vigueur depuis le 1er janv.
1980 (RO 1979 1037 1058; FF 1977 II 1).

12 Nouvelle teneur selon le ch. I de la LF du 5 oct. 1967, en vigueur depuis le 1er mars 1968
(RO 1968 228 238; FF 1967 I 605).

13 Introduit par le ch. I de la LF du 5 oct. 1967, en vigueur depuis le 1er mars 1968 (RO
1968 228 238; FF 1967 I 605).

14 Introduit par le ch. 5 de l'annexe à la LF du 3 fév. 1995 sur l'armée et l'administration
militaire, en vigueur depuis le 1er janv. 1996 (RS 510.10).

15 RS 510.10
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service de promotion de la paix, ainsi que hors du service
lorsqu’il y a relation avec leurs devoirs et leur fonction de
service, ou lorsqu’elles portent l’uniforme.

Art. 3 16

En cas de service actif, sont soumis en outre au droit pénal militaire
sur décision du Conseil fédéral et dans la mesure fixé par lui:

1. Les civils qui se rendent coupables d'une des infractions
suivantes:

crime ou délit contre une garde militaire (art. 65),

usurpation de pouvoirs (art. 69),

trahison militaire (art. 87) ou trahison par propagation de faus-
ses informations (art. 89),

actes d'hostilité contre un belligérant ou des troupes étrangères
(art. 92),

violation d'obligations contractuelles (art. 97),

atteinte à la sécurité militaire (art. 98 à 105, 107)17,

corruption active (art. 141),

gestion déloyale (art. 144),

atteinte à l'honneur d'une personne au service, quant à sa situa-
tion militaire ou à son activité de service (art. 145 à 148),

faire évader des détenus (art. 177);

2.18 Les civils qui se rendent coupables des actes visés par les arti-
cles 73, 78, 115 à 118, 121 à 123, 128, 129 à 131, 134 à 136,
149 à 151c, 160, 161 à 165 et 167 à 169 du code pénal
militaire, si ces actes sont dirigés contre des militaires et des
autorités militaires ou concernent des choses servant à l'armée;

3. Les civils qui commettent intentionnellement les actes visés
par les articles 166, 169a, 170 et 171 du code pénal militaire;

4.19 Les internés militaires d'Etats belligérants qui appartiennent à
leurs forces armées, à leurs milices et à leurs corps de volontai-
res, y compris les mouvements de résistance organisés, les
civils internés et les réfugiés dont l'armée a la charge;

 

16 Nouvelle teneur selon le ch. I de la LF du 21 déc. 1950, en vigueur depuis le 1er juillet
1951 (RO 1951 439 456; FF 1949 II 133).

17 Nouvelle teneur selon le ch. II de la LF du 5 oct. 1967, en vigueur depuis le 1er mars 1968
(RO 1968 228 238; FF 1967 I 605).

18 Nouvelle teneur selon le ch. I de la LF du 9 oct. 1981, en vigueur depuis le 1er oct. 1982
(RO 1982 1535 1538; FF 1980 I 1216).

19 Nouvelle teneur selon le ch. I de la LF du 5 oct. 1967, en vigueur depuis le 1er mars 1968
(RO 1968 228 238; FF 1967 I 605).

Extension en cas
de service actif
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5. Les fonctionnaires, employés et ouvriers de l'administration
militaire de la Confédération et des cantons, y compris ceux
des établissements et des ateliers militaires,

...20

des services et exploitations d'intérêt vital, notamment des dis-
tributions d'eau, des usines hydrauliques, des usines
électriques, des usines à gaz et des hôpitaux.

Art. 4

En temps de guerre, sont soumis au droit pénal militaire, outre les per-
sonnes mentionnées aux articles 2 et 3:

1.21 Les personnes qui suivent les forces armées sans en faire direc-
tement partie.

2. Les civils qui se rendent coupables d'une des infractions
suivantes:

Trahison dans les cas prévus aux articles 88, 90 et 91,

Espionnage militaire au préjudice d'un Etat étranger (art. 93),

...22

Pillage ou brigandage de guerre (art. 139 et 140),

Incendie, explosion, emploi d'explosifs, inondation ou écroule-
ment, en tant que l'infraction porte atteinte à des choses servant
à l'armée (art. 160, ch. 2, 3e al.23, et ch. 424; art. 161, ch. 1, 3e

al., et ch. 2; art. 162, 3e al.; art. 165, ch. 1, 3e al., et ch. 2);

3. Les prisonniers de guerre, pour les infractions prévues par le
présent code, y compris celles qu'ils auraient commises en
Suisse ou à l'étranger, pendant la guerre et avant le début de
leur captivité, contre l'Etat ou l'armée suisses, ou contre des
personnes appartenant à l'armée suisse;

4. Les parlementaires ennemis et les personnes qui les accompa-
gnent, s'ils abusent de leur situation pour commettre une
infraction;

5.25 Les civils internés dans des régions en guerre ou occupées.

 

20 Abrogé par le ch. 5 de l'annexe à la LF du 3 fév. 1995 sur l'armée et l'administration
militaire (RS 510.10).

21 Nouvelle teneur selon le ch. I 2 de la LF du 23 mars 1979, en vigueur depuis le 1er janv.
1980 (RO 1979 1037 1058; FF 1977 II 1).

22 Phrase abrogée par le ch. II 3 de la LF du 5 oct. 1967 (RO 1968 228; FF 1967 I 605).
23 Actuellement art. 160 al. 2.
24 Actuellement art. 160a.
25 Introduit par le ch. I de la LF du 21 déc. 1950, en vigueur depuis le 1er juillet 1951 (RO

1951 439 456; FF 1949 II 133).

Extension en
temps de guerre
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Art. 5
1 Au sens du présent code, le temps de guerre existe non seulement
quand la Suisse est en guerre, mais aussi lorsqu'en cas de danger de
guerre imminent le Conseil fédéral met en vigueur les dispositions
établies pour le temps de guerre.
2 La décision du Conseil fédéral est immédiatement exécutoire. Elle
doit être soumise le plus tôt possible à l'Assemblée fédérale qui décide
si elle sera maintenue.

Art. 6
1 Les personnes non soumises au droit pénal militaire qui auront par-
ticipé soit à une infraction purement militaire (art. 61 à 85), soit à une
infraction contre la défense nationale et contre la puissance défensive
du pays (art. 86 à 107), soit à une infraction contre le droit des gens en
cas de conflit armé (art. 108 à 114), avec d'autres personnes auxquelles
le droit pénal militaire est applicable, seront également punissables
d'après le présent code.26

2 Les personnes non soumises au droit pénal militaire qui auront par-
ticipé à une infraction de droit commun (art. 115 à 17927) avec d'autres
personnes auxquelles le droit pénal militaire est applicable, restent
soumises au droit pénal ordinaire.

Art. 7

Les personnes auxquelles le droit pénal militaire est applicable restent
soumises au droit pénal ordinaire pour les infraction non prévues par
le présent code.

Art. 8
1 Sera jugée d'après le présent code toute personne qui aura commis
une infraction après l'entrée en vigueur de ce code.
2 Le présent code est aussi applicable aux infractions commises avant
la date de son entrée en vigueur, si l'auteur n'est mis en jugement
qu'après cette date et si le présent code lui est plus favorable que la loi
en vigueur au moment de l'infraction.

Art. 9
1 Le présent code est applicable aux infractions commises en Suisse et
à celles qui ont été commises à l'étranger.

 

26 Nouvelle teneur selon le ch. I 2 de la LF du 23 mars 1979, en vigueur depuis le 1er janv.
1980 (RO 1979 1037 1058; FF 1977 II 1).

27 Actuellement art. 115 à 179a.

Temps de guerre

Participation
de civils

Application du
droit pénal
ordinaire

3. Conditions
de temps

4. Conditions
de lieu
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2 Toute peine privative de liberté subie à l'étranger à raison de l'infrac-
tion poursuivie en Suisse sera imputée sur la peine à prononcer.

Chapitre deuxième: Conditions de la répression28

Art. 9a29

1 Sont réputées crimes les infractions passibles de la réclusion.30

2 Sont réputées délits les infractions passibles de l'emprisonnement
comme peine la plus grave.

Art. 1031

N'est pas punissable celui qui, étant atteint d'une maladie mentale, de
faiblesse d'esprit ou d'une grave altération de la conscience, ne possé-
dait pas, au moment d'agir, la faculté d'apprécier le caractère illicite de
son acte ou de se déterminer d'après cette appréciation. Le juge peut
ordonner les mesures prévues aux articles 43 et 44 du code pénal
suisse32.

Art. 11 33

Le juge pourra atténuer librement la peine (art. 47), si, par suite d'un
trouble dans sa santé mentale ou dans sa conscience ou par suite d'un
développement mental incomplet, le délinquant, au moment d'agir, ne
possédait pas pleinement la faculté d'apprécier le caractère illicite de
son acte ou de se déterminer d'après cette appréciation. Il peut ordon-
ner les mesures prévues aux articles 42 à 44 et 100bis du code pénal
suisse 34 .

 

28 Nouvelle teneur du titre selon le ch. I de la LF du 13 juin 1941, en vigueur depuis le 1er

janv. 1942 (RO 57 1301 1323; FF 1940 1021).
29 Introduit par le ch. I de la LF du 13 juin 1941, en vigueur depuis le 1er janv. 1942 (RO 57

1301 1323; FF 1940 1021). Selon le ch. I 1 al. 2 de la LF du 23 mars 1979 (RO 1979
1037), les articles intercalaires bis, ter, etc., ont été remplacés dans tout le présent texte
par des articles a, b, etc.

30 Nouvelle teneur selon le ch. I de la LF du 20 mars 1992, en vigueur depuis le 1er sept.
1992 (RO 1992 1679 1683; FF 1991 II 1420, IV 181).

31 Nouvelle teneur selon le ch. I 2 de la LF du 23 mars 1979, en vigueur depuis le 1er janv.
1980 (RO 1979 1037 1058; FF 1977 II 1).

32 RS 311.0
33 Nouvelle teneur selon le ch. I 2 de la LF du 23 mars 1979, en vigueur depuis le 1er janv.

1980 (RO 1979 1037 1058; FF 1977 II 1).
34 RS 311.0

1. Crimes
et délits
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restreinte
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Chapitre sixième:
Infractions commises contre le droit des gens
en cas de conflit armé 176

Art. 108 177

1 Les dispositions de ce chapitre sont applicables en cas de guerres
déclarées et d'autres conflits armés entre deux ou plusieurs Etats; à ces
conflits sont assimilés les atteintes à la neutralité, ainsi que le recours à
la force pour repousser de telles atteintes.
2 La violation d'accords internationaux est aussi punissable si les ac-
cords prévoient un champ d'application plus étendu.

Art. 109 178

1 Celui qui aura contrevenu aux prescriptions de conventions interna-
tionales sur la conduite de la guerre ainsi que pour la protection de
personnes et de biens,

celui qui aura violé d'autres lois et coutumes de la guerre reconnues,

sera, sauf si des dispositions plus sévères sont applicables, puni de
l'emprisonnement. Dans les cas graves, la peine sera la réclusion.
2 L'infraction sera punie disciplinairement si elle est de peu de gravité.

Art. 110 179

Celui qui aura abusé de l'emblème ou de la protection de la Croix-
Rouge, du Croissant-Rouge, du Lion et du Soleil-Rouges ou de l'écus-
son des biens culturels, pour préparer ou commettre des actes d'hosti-
lité, sera puni de l'emprisonnement. Dans les cas graves, la peine sera
la réclusion.

Art. 111 180

1 Celui qui se sera livré à des actes d'hostilité contre des personnes
placées sous la protection de la Croix-Rouge, du Croissant-Rouge, du
Lion et du Soleil-Rouges ou de l'écusson des biens culturels, ou les
aura empêchées d'exercer leurs fonctions,

 

176 Nouvelle teneur du titre selon le ch. I de la LF du 5 oct. 1967, en vigueur depuis le 1er

mars 1968 (RO 1968 228 238; FF 1967 I 605).
177 Nouvelle teneur selon le ch. I de la LF du 5 oct. 1967, en vigueur depuis le 1er mars 1968

(RO 1968 228 238; FF 1967 I 605).
178 Nouvelle teneur selon le ch. I de la LF du 5 oct. 1967, en vigueur depuis le 1er mars 1968

(RO 1968 228 238; FF 1967 I 605).
179 Nouvelle teneur selon le ch. I de la LF du 5 oct. 1967, en vigueur depuis le 1er mars 1968

(RO 1968 228 238; FF 1967 I 605).
180 Nouvelle teneur selon le ch. I de la LF du 5 oct. 1967, en vigueur depuis le 1er mars 1968

(RO 1968 228 238; FF 1967 I 605).
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tional
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par une organi-
sation interna-
tionale
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celui qui aura détruit ou endommagé du matériel placé sous la protec-
tion de la Croix-Rouge, du Croissant-Rouge ou du Lion et du Soleil-
Rouges,

celui qui, sans droit, aura détruit ou endommagé des biens culturels ou
du matériel placés sous la protection de l'écusson des biens culturels,

sera puni de l'emprisonnement. Dans les cas graves, la peine sera la
réclusion.
2 L'infraction sera punie disciplinairement si elle est de peu de gravité.

Art. 112

Celui qui aura tué ou blessé un ennemi qui se rendait ou qui, d'une au-
tre manière, avait cessé de se défendre,

celui qui aura mutilé un ennemi mort,

sera puni de l'emprisonnement. Dans les cas graves, la peine sera la
réclusion.

Art. 113

Celui qui aura continué les hostilités, après avoir eu officiellement
connaissance de la conclusion d'un armistice ou de la paix,

celui qui aura, de n'importe quelle autre manière, violé les conditions
d'un armistice qui avaient été officiellement portées à sa connaissance,

sera puni de l'emprisonnement. Dans les cas graves, la peine sera la
réclusion.

Art. 114

Celui qui aura maltraité, injurié ou retenu indûment un parlementaire
ennemi ou une personne qui l'accompagne, sera puni de l'emprison-
nement.

Chapitre septième:
Crimes ou délits contre la vie et l'intégrité corporelle

Art. 115181

Celui qui aura intentionnellement tué une personne sera puni de la ré-
clusion pour cinq ans au moins, en tant que les conditions prévues aux
articles suivants ne seront pas réalisées.

 

181 Nouvelle teneur selon le ch. I de la LF du 13 juin 1941, en vigueur depuis le 1er janv.
1942 (RO 57 1301 1323; FF 1940 1021).

Violation des
devoirs envers
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$")(,1%32%3&$21%)'%&.-A%IPQ9%)C%-"2%56#$$%;.#9#'&,%;)12%>.2+#-&,%IARAI%^!UD%
QHARRHAHIG%2-%$2NA_BA%`2%-"2'%.2C2..21%-)%#-%

-.#&,%>!UD%QHAWIRAHQPBA%Z'%&//2&,E%-"2%<U;%&.8(21%C).%-"2%&//,#+&-#)'%)C%&.-A%IPQ9%)C%
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IPQ]%>/('#$"&3#,#-4%)C%-"2%$(/2.#).B%#$%/('#$"&3,2%#C%"2%).%$"2%#$%#'%56#-:2.,&'1%&'1%
"&$%')-%322'%2=-.&1#-21%).%$(..2'12.21%-)%&'%#'-2.'&-#)'&,%+.#9#'&,%+)(.-%6")$2%
O(.#$1#+-#)'%#$%.2+)8'#$21%34%56#-:2.,&'1E%#-%32#'8%$/2+#M21%-"&-%F.-A%IPQ9%U;%#$%&%,2=%
$/2+#&,#$%#'%.2,&-#)'%-)%F.-A%W%U;%>!UD%IHRL%RJR.2+#-&,%IARe%12+#$#)'%)C%-"2%;)(.-%)C%
;)9/,&#'-$%[[AIHRRARQH%)C%IJ%S(,4%IHRI%.2+#-&,%IAGE%')-%/(3,#$"21%#'%!UD%IHRI%TWBA%
F++).1#'8%-)%&.-A%I%/&.&A%I%)C%-"2%56#$$%;.#9#'&,%;)12E%&%+.#9#'&,%/.)0#$#)'%#$%)',4%
&//,#+&3,2%#C%-"2%)*2'12.%#$%3.)(8"-%-)%-.#&,%&C-2.%-"2%1&-2%)C%#-$%2'-.4%#'-)%C).+2%&'1%
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)C%')'7.2-.)&+-#0#-4%1)2$%')-%&//,4%-)%/.)+21(.&,%.(,2$E%#'%/&.-#+(,&.%-)%/.)0#$#)'$%
8)02.'#'8%N(2$-#)'$%)C%O(.#$1#+-#)'%>F!D%RRW%\f%GPTE%/&.&A%Q1e%RHT%\f%RJPE%/&.&A%Ie%
gZhiZ\5@bd[\5`!Fh\E%;)992'-&#.2%.)9&'1E%I'1%21A%IHIRE%'A%IG%&1%&.-A%I%;UBA%Z'%
-"2%)-"2.%"&'1E%-"2%/.)"#3#-#)'%)'%.2-.)&+-#0#-4%&//,#2$%-)%/.)+21(.&,%.(,2$%-"&-%
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-"2%.(,2$%9)1#C4#'8%C('+-#)'&,%O(.#$1#+-#)'%&//,4%#9921#&-2,4E%(',2$$%-"2.2%#$%&%
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gZhiZ\5@bd[\5`!Fh\E%)/A%+#-A%'A%IG%&1%&.-A%I%;UBA%
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/('#$"%+.#92$%&8&#'$-%"(9&'#-4%')%*'##!#$+'*,!#%&-%-"2%-#92%)C%-"2%)*2'+2%)C%$&#1%
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7%).12.#'8%-"2%9(.12.$%)C%$#=%+#0#,#&'$%#'%D)4&%>+"A%RAGAJAB%e%
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;)12E%DD%RTLI%\\%REP%&'1%RR%e%`chlcb\hE%%
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+)99#-$%&%C2,)'4%).%9#$1292&').%&3.)&1%6"#+"%-"2%;)'C212.&-#)'%"&$%('12.-&]2'%-)%
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!
9%%+0!%52('+0!8-!Tb!512'0!TUTT6!5%%+0&!,#')(&!%52('+0&!8+&!
\a!+(!\c!$5'!TUTT!+(!2+D#-2&!8-!TU!512'0!TUTT!D#)(2+!0+!
,-.+$+)(!8+!05!"#-2!8+&!5??5'2+&!%7)50+&!8-!32'O-)50!
%7)50!?787250!deGTU\]G\c!8-!\V!,-')!TUT\!

! !
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Case: 26-341, 08/28/2026, DktEntry: 97.1, (219 of 234)



!"#$"!"

!"#$%&'#()"**+,#-%./0(1'+#2#

34# 5'%-6(&'+#

74# 8.9'6+#+.#:"901'+#

%&'"()*+,+-."(/"0"&-12"#3##4"5&"6-/'"7,2"7.2')7"7."8&2+9'7",/'"5:&;;75"<-'8)";&'"
=5+7/">?@A=B"&+.,+"C/7",/'" 57,"&;;75,"D-+.2,"<-'8),";&'" 57"E%6"72" 57,";&'2+7,"
;5&+F.&.27," G7-'F7," H?@=I?4" J+*-5&," 6??>4" 6K'+,2-;K7'" GHLLJL4" L((+7"
6?MNOLH4"N7P+"Q=HHLNN4"R&87,"6=EILJ"72"6&'-5"=NLS=JILH"*-.2'7" 57"
D/F787.2"(7"5&"6-/'"(7,"&<<&+'7,";).&57,"(/"O'+T/.&5";).&5"<)()'&5"@>U#3V$UVW"
(/"VX"D/+."#3#V"Y!"#$%4"6UV#ZU"

747# $%:*69+.-+#(+#,"#;&0//+#

74747# N:&/2-'+2)"(7";'78+9'7" +.,2&.*7",:7,2";7.*K)7",/'" 5&"C/7,2+-."(7,"(+,;-,+2+-.,"
5)F&57,"&;;5+*&T57,"&<+."(:)2&T5+'",+" 57," D/'+(+*2+-.,",/+,,7,")2&+7.2"*-8;)27.27,"
(&.,"57"*&,"(:7,;9*7U"@75-."5&"6-/'"(7,"&<<&+'7,";).&57,4"(9,"5-',"C/7"57,".-'87,"
;'-*)(/'&57,"C/+")27.(7.2"57"&"!'#"(&)(*&',-.2",-/8+,7,"&/";'+.*+;7"(7"5&".-.!
')2'-&*2+P+2)"72"C/7"5:&'2U"#[0+'6%"\"*-.*7'.&.2"57,"&*27,"*-88+,"]"5:)2'&.F7'"\4"
7.2')"7."P+F/7/'"57"V7'"D&.P+7'"#3VV4")27.("57"*K&8;"(:&;;5+*&2+-."(/"6-(7";).&54"
*7227"(+,;-,+2+-.".7",7'&+2";&,"&;;5+*&T57U"N7,";'78+7',"D/F7,"-.2";&'"*-.,)C/7.2"
7,2+8)"C/:+5"*-.P7.&+2"(7"<-.(7'"5&"*-8;)27.*7",/'"57,"&'2U"$"72"V3X"]"VV0"&6%E"
YD/F787.2"@>U#3V$UVW"*-.,+(U"VUVZU"

@+"&/*/.7";&'2+7".7" '7872"7."*&/,7" 5&"*-8;)27.*7"(7" 5&"@/+,,74" 57"E%64"7."
;'78+9'7"+.,2&.*7"72"7."&;;754"72"E7"R=>?^4"7.";'78+9'7"+.,2&.*74"-.2"(78&.()"
C/7"57".-/P7&/"('-+2",-+2"&;;5+C/)U"I&.,",-."-'(-..&.*7"(7"*5&,,787.2"(/"W"8&+"
#3V$"*-.*7'.&.2"(7,"&*27,";-/',/+P+,";-/'"P+-5&2+-."(7,"5-+,"(7"5&"F/7''7"Y!"#$%4"
^U#Z4" 57" E%6" &" (:&+557/'," 7,2+8)" C/:+5" *-.P7.&+2" (7" <-.(7'" 5&" *-8;)27.*7" ,/'"
5:&'2U"#[0+'6%"Y*-.,+(U"#UVU#" _O%Q"03UVV3U3#`",UaZU" A5" ,:b"7,2"7.,/+27" ')<)')" 5-',"
(7," ()T&2," (7" ;'78+9'7" +.,2&.*7" YO%Q"03UW#VU30[ZU" L." &;;754" 57" E%6" ;5&+(7"
;-/'"5:&;;5+*&2+-."(7"5:&'2U"#[0+"6%4",-/27.&.2"C/7"57,"&*27,"*-.*7'.),")2&+7.2"
()D]";/.+,,&T57,"7."@/+,,7"&/"8-87.2"(7"57/'"*-88+,,+-.4"C/7"5&"(+,;-,+2+-."
7."C/7,2+-.".:&";&,";-/'"*-.,)C/7.*7"(:)27.('7"57"&"!'#"(&)(*&'72"C/:7557";7/2"
,:&;;5+C/7'"]"(7,"<&+2,",/'P7./,"&P&.2",-."7.2')7"7."P+F/7/'"Y6=H"cU#33UW0$",,ZU"
E7"R=>?^",78T57";&'2&F7'"*7227";-,+2+-.4"(9,"5-',"C/:+5"T&,&+2"+8;5+*+2787.2"5&"
*-8;)27.*7"(7"5&"@/+,,7",/'"5:&'2U"#[0+"6%"5-',C/:+5"&"'7C/+,"5:&;;5+*&2+-."(/".-/!
P7&/"('-+2",/'"57"<-.("]"5:-**&,+-."(7,"C/7,2+-.,";')D/(+*+7557,"7.";'78+9'7"+.,!
2&.*7" YO%Q"03UW#3U330"72" 3VcZ4" )2&.2" 7."-/2'7";')*+,)"C/7"E7"E=NLB",:)2&+2"
'&55+)"]"*7227"C/7,2+-.";')D/(+*+7557"YO%Q"03UW#3U3V[ZU"d/&.2"]"5&"()<7.,74"7557".7"
'7872";&,"7."*&/,7"5&"*-8;)27.*7"(7,"D/'+(+*2+-.,",/+,,7,U"L557".7",:7,2"(:&+5!
57/',";&,";'-.-.*)7"]"*7",/D724"C/7"*7",-+2"7.";'78+9'7"+.,2&.*7"-/"7."&;;754"72"
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Case: 26-341, 08/28/2026, DktEntry: 97.1, (220 of 234)



!"`3"!"

.:&";&,".-.";5/,"&T-'()" 5&" 2K)8&2+C/7"(7,"(+,;-,+2+-.," 5)F&57,",/'" 57,C/7557,"
/.7"27557"*-8;)27.*7",7"<-.(7'&+2U""

7474<# N7" V7'"D&.P+7'" #3VV4" ]" 5:-**&,+-." (7" 5:7.2')7" 7." P+F/7/'" (7" 5&" 8-(+<+*&2+-." (/"
#X"D/+."#3V34"57"2+2'7"V#C/&27'4"*-8;-'2&.2"57,"&'2U"#[0,"]"#[0("6%4"&")2)"+.2'-(/+2"
(&.,"57"*-(7";).&5U"@75-."57,"27'87,"(7"5:&'2U"#[0+"&5U"V"6%4"C/+*-.C/7"*-8872"
]"5:)2'&.F7'"/."(7,"&*27,"P+,),"&/e"2+2'7,"V#T+,"YF).-*+(7"72"*'+87,"*-.2'7"5:K/8&!
.+2)Z"72"V#27'" Y*'+87,"(7"F/7''7Z"-/"]" 5:&'2U"#[0,"Y;/.+,,&T+5+2)"(/",/;)'+7/'Z"7,2"
;/.+,,&T57",:+5",7"2'-/P7"7."@/+,,7"72"C/:+5".:7,2";&,"7e2'&()".+"'78+,"]"/."2'+T/.&5"
;).&5"+.27'.&2+-.&5"(-.2"5&"*-8;)27.*7"7,2"'7*-../7";&'"5&"@/+,,74")2&.2";')*+,)"
C/7"5:&'2U"#[0+"6%"7,2"/.7"-).'!#)/&%-&!";&'"'&;;-'2"]"5:&'2U"W"6%"YO%Q"#3VX"VcV"
*-.,+(U"#UV"f"()*+,+-."(7"5&"6-/'"(7,";5&+.27,"̂ ^U#3VVUV03"(/"#c"D/+5572"#3V#"*-.!
,+(U"#U`4".-.";/T5+)"(&.,"O%Q"#3V#"$WZU"@75-."5:&'2U"#"&5U"#"6%4"5&".-'87";).&57"
.:7,2"&;;5+*&T57"C/7",+"5:&/27/'"7,2"8+,"7."D/F787.2"&;'9,"5&"(&27"(7",-."7.2')7"
7."P+F/7/'"72"C/:7557"5/+"7,2";5/,"<&P-'&T57"C/7"5&"5-+"7."P+F/7/'"&/"8-87.2"(7"
5:+.<'&*2+-."Y;'+.*+;7"(7"5&".-.!')2'-&*2+P+2)"72"7e*7;2+-."(7"5&"-).'+&0&1$ZU"N7";'+.!
*+;7"(7"5&".-.!')2'-&*2+P+2)".7",:&;;5+C/7";&,"&/e"'9F57,"(7";'-*)(/'74".-2&8!
87.2"&/e"(+,;-,+2+-.," ')F5&.2" 57,"C/7,2+-.,"(7"*-8;)27.*7," Y=OQ"VVW"Ag"`[$"
*-.,+(U"0("f"V3$"Ag"Vc["*-.,+(U"#"f"I?JG?A@hNM^A@BO=JA4"6-887.2&+'7"'-8&.(4"
#7")(U"#3#V4".U"#`"&("&'2U"#"6%ZU"N:+.27'(+*2+-."(7" 5&" ')2'-&*2+P+2)",:&;;5+C/7"7."
'7P&.*K7"&/e".-'87,"(7";'-*)(/'7"C/+"()<+.+,,7.2"5:)27.(/7"8i87"(/" &"!'#"2
(&)(*&"(7" 5&"@/+,,7" YI?JG?A@hNM^A@BO=JA4"1#3'/&034".U"#0"&("&'2U"#"6%"f"E=NLB4"
6-887.2&+'7"'-8&.(4"#3VW4".U"cV"&("&'2U"#[0+"6%ZU"O-/27<-+,4"57,"'9F57,"8-(+!
<+&.2"5&"*-8;)27.*7"<-.*2+-..7557",-.2"(:&;;5+*&2+-."+88)(+&274",&/<"(+,;-,+2+-."
2'&.,+2-+'7"*-.2'&+'7"Y^LHO?@@=4"N&"*-8;)27.*7"/.+P7',7557"(7"5&"@/+,,74"+."N&"
5/227"*-.2'7" 5:+8;/.+2)"7."('-+2",/+,,74"#7")(U"#3Vc4".U"c";U"`"f"I?JG?A@hNM^A@B!

O=JA4"1#3'/&034".U"#`"&("&'2U"#"6%ZU"

7474=# A5",+7("7."5:7,;9*7"(7"*-.,2&27'"C/7"5&"C/7,2+-."(7"5&"*-8;)27.*7";-/'"D/F7'"(7,"
*'+87," *-.2'7" 5:K/8&.+2)" &/" ,7.," (7" 5:&'2U"#[0%'6%" Y&/C/75" '7.P-+7"
5:&'2U"#[0+"6%"7."87.2+-..&.2"57,"&*27,"P+,),"&/"2+2'7"V#T+,"jZ".:&";&,")2)"2'&.!
*K)7"7.";'78+9'7" +.,2&.*7U"L."7<<724" 5&"6-/'"(7,"&<<&+'7,";).&57,"&"*-.,+()')"
C/7"5:&*27"(:&**/,&2+-.".7"*-.27.&+2";&,"57,")5)87.2,"(7"<&+2,";-/'"&;;')*+7'"57,"
&*27,"*-88+,";&'"57";')P7./",-/,"5:&.F57"(7,"*'+87,"*-.2'7"5:K/8&.+2)"72"&"'7D72)"
/.7" C/7,2+-." ;')D/(+*+7557" 27.(&.2" ]" 5:&;;5+*&2+-." (7" 5:&'2U"#[0%"6%" YD/F787.2"
@>U#3V$UVW"*-.,+(U"#UVU0UVZU"N7,";&'2+7,";5&+F.&.27,"-.2"7.,/+27"<&+2"&;;75"*-.2'7"
*7227"()*+,+-.",/'"C/7,2+-.";')D/(+*+7557"&+.,+"C/7"*-.2'7"5:&T,7.*7"(7"*-.(&8!
.&2+-."(/";')P7./";-/'"*'+87,"*-.2'7"5:K/8&.+2)"Y!"#$%4"6UW4"6UX4"6U$"72"6UV3ZU"

A5",:&F+2";&'"*-.,)C/7.2"(7"()27'8+.7'",+4"&('/%!"4"5:&;;5+*&2+-."(7"5:&'2U"#[0+"6%"
7.F7.('7"/.7"7e27.,+-."(/'&"!'#"(&)(*&'(7"5&"@/+,,7U"="*72"7<<724"+5"7,2".)*7,,&+'7"
(:7e&8+.7'",+"5&"@/+,,7")2&+2"*-8;)27.27"&/"8-87.2"(7,"<&+2,4"*:7,2!]!(+'7"7.2'7"
V$$`" 72" V$$c4" ;-/'" ;-/',/+P'7" 57," *'+87," (7" F/7''7" 72" 57," *'+87," *-.2'7"
5:K/8&.+2)U"
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Case: 26-341, 08/28/2026, DktEntry: 97.1, (221 of 234)







!"``"!"

V$$W4";U"#VW"]"#V$"72".-27"(7"T&,"(7";&F7"#VZU"="27.7/'"(7",-."&5U"V4"57"6-(7"
;).&5"7,2"&;;5+*&T57"]"C/+*-.C/7"&/'&"*-88+,"]"5:)2'&.F7'"/."*'+87"-/"/."()5+2"
C/7"5&"6-.<)()'&2+-.4"7."P7'2/"(:/."2'&+2)"+.27'.&2+-.&54",:7,2"7.F&F)"]";-/',/+P'74"
,+"5:&*27"7,2"');'+8)"&/,,+"(&.,"5:L2&2"-p"+5"&")2)"*-88+,"72",+"5:&/27/'",7"2'-/P7"
7."@/+,,7"72".:7,2";&,"7e2'&()"]"5:)2'&.F7'"f"5&"5-+")2'&.F9'7",7'&"2-/27<-+,"&;;5+!
*&T57",+"7557"7,2";5/,"<&P-'&T57"]"5:+.*/5;)U"@75-."5&"(-*2'+.74"]"()<&/2"(7"2'&+2)4"5&"
;/.+,,&T+5+2)";7/2"72";-/P&+2",7"<-.(7'",/'"57"('-+2"+.27'.&2+-.&5"*-/2/8+7'"YOB=N!

E=JJ4"H7&,-.&T57"&.("L<<7*2+P7"M.+P7',&5+2bk"6-.(+2+-.,"2-"2K7"Le7'*+*7"Tb"J&!
2+-.&5"6-/'2,"-<"M.+P7',&5"R/'+,(+*2+-."-P7'"A.27'.&2+-.&5"6'+87,4"#3VX4";U"#XW"f"
^LHO?@@=4" 1#3' /&034" .U"V$" ;U"W"f" R=>?^hE=NLB4" 6-887.2&+'7" '-8&.(4" #3VW4"
.U"0W",,"&("+.2'-(/*2+-."&/e"&'2U"#[0"]"#[0("6%ZU"

="5:);-C/7"(7,"<&+2,4"5&"@/+,,7"\"2-/2"*-887"57"N+T)'+&"\".:)2&+2";&,"5+)7";&'"/."
2'&+2)" 5:-T5+F7&.2"]";-/',/+P'7" 57,"*'+87,"*-.2'7" 5:K/8&.+2)4"8-2+<";-/'" 57C/75" +5"
*-.P+7.2" (7" ()27'8+.7'" 57" *-.27./" (/" ('-+2" +.27'.&2+-.&5" *-/2/8+7'" ]" *7"
8-87.2!5]U"

# N7,"*'+87,"*-.2'7"5:K/8&.+2)"-.2")2)"D/'+(+C/787.2"()<+.+,";-/'"5&";'78+9'7"<-+,"
]" 5:&'2U"[" 572U"*"(/"@2&2/2"(/"O'+T/.&5"8+5+2&+'7" +.27'.&2+-.&5"(7"V$0c"Y)F&5787.2"
*-../"*-887"5&"6K&'27"(7"J/'78T7'FZU"N&".-2+-."&"7.,/+27")2)")5&'F+7"72"*-8!
;5)2)7"]"5:&'2U"c"(/"@2&2/2"(/"2'+T/.&5";).&5"+.27'.&2+-.&5";-/'"5:Le!q-/F-,5&P+7"(/"
#c"8&+"V$$`"Y@2O%AqZ"72"]"5:&'2U"`"(/"@2&2/2"(/"2'+T/.&5";).&5"+.27'.&2+-.&5";-/'"57"
Hn&.(&"(/"X".-P78T'7"V$$0"Y@2O%AHZ"72"7.<+."]"5:&'2U"W";&'U"V"(/"@2&2/2"(7"H-87"
(7"5&"6-/'";).&57"+.27'.&2+-.&57"(/"VW"D/+5572"V$$X"Y'&2+<+)"57"V#"-*2-T'7"#33V"72"
7.2')"7."P+F/7/'"57"V7'"D/+5572"#33#"_@2&2/2"(7"H-87"-/"@26%A"f"H@"3U`V#UVaZ"YG=!

HA^A=J4"6-887.2&+'7"H-8&.(4"#3VW4".U"V",,"&("&'2U"#[0%"6%ZU"N7";'-*9,"(7"J/!
'78T7'F"&"7."-/2'7"*-.,&*')"57";'+.*+;7"(7"5:/.+P7',&5+2)"YBLJlLNAJ4"N7";'+.*+;7"
(7"5:/.+P7',&5+2)"7."('-+2";).&5"+.27'.&2+-.&54"#3334".U"V#V`",U4";U"`XWZU"N7,";'+.!
*+;7,"(7"('-+24"(-.2"*75/+"(7"5&"'7,;-.,&T+5+2)";).&57"]"'&+,-."(:/."*'+87"(7"('-+2"
+.27'.&2+-.&54"+.,2+2/),";&'"57"@2&2/2"72"57"D/F787.2"(/"O'+T/.&5"(7"J/'78T7'F"-.2"
)2)"'7*-../,"(&.,"5&"'),-5/2+-."$c"YAZ"(7"V$0["(7"5:=,,78T5)7"F).)'&57"(7"5:?'!
F&.+,&2+-."(7,"J&2+-.,"/.+7," Y?JMZ",/'" 5&"*-.<+'8&2+-."(7,";'+.*+;7,"(7"('-+2"
+.27'.&2+-.&54";/+,"&(-;2),"7."V$c3";&'"5&"6-88+,,+-."(7"('-+2"+.27'.&2+-.&5U"L."
V$[X4"5:=,,78T5)7"F).)'&57"(7"5:?JM"&"&(-;2)"5&"6-.P7.2+-.",/'"5:+8;'7,*'+;2+!
T+5+2)"(7,"*'+87,"(7"F/7''7"72"(7,"*'+87,"*-.2'7"5:K/8&.+2)"(&.,"57"T/2".-2&8!
87.2"(:&<<+'87'"57";'+.*+;7"(7"5:+8;'7,*'+;2+T+5+2)"(7,"*'+87,"*-.2'7"5:K/8&.+2)"72"
(:7."&,,/'7'"5:&;;5+*&2+-."/.+P7',7557U"L.<+.4"7."V$W`4";&'"5:&(-;2+-."(7,"%'+.*+;7,"
(7" 5&"*--;)'&2+-." +.27'.&2+-.&57"7."*7"C/+"*-.*7'.7" 57"();+,2&F74" 5:&''7,2&2+-.4"
5:7e2'&(+2+-."72"57"*Kr2+87.2"(7,"+.(+P+(/,"*-/;&T57,"(7"*'+87,"(7"F/7''7"72"(7"
*'+87,"*-.2'7"5:K/8&.+2)"Y'),-5/2+-."`3W0"_SSgAAa4";'+.*+;7"VZ4"5:=,,78T5)7"F).)!
'&57"&")2&T5+"/."(7P-+'"/.+P7',75"(7";-/',/+P'7"57,"*'+87,"*-.2'7"5:K/8&.+2)"YOB=N!

E=JJ4"1#3'/&034";U"VV`",,ZU"A5"()*-/57"(7"*7,"*-.,+()'&2+-.,"C/:]"5:);-C/7"(7,"<&+2,"
()D]4"57,"*'+87,"*-.2'7"5:K/8&.+2)")2&+7.2"()<+.+,"72";/.+,,&T57,"7."('-+2"+.27'.&!
2+-.&5U"6:7,2")F&5787.2"*7"C/:&"'727./"57"6-.,7+5"<)()'&5"(&.,",-.";'-D72"P+,&.24"
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Case: 26-341, 08/28/2026, DktEntry: 97.1, (224 of 234)





!"`c"!"

%&'2&.24"+5"*-.P+7.2"(7"T&,7'"5&"*-8;)27.*7"(7"5&"@/+,,7";-/'"5&";-/',/+27"]"5&"
<-+,"(7,"*'+87,"(7"F/7''7"72"(7,"*'+87,"*-.2'7"5:K/8&.+2)",/'"57"('-+2"&*2/754"*:7,2!
]!(+'7",/'"5:&'2U"#[0+"6%U"

# N&"6-/'"'759P7"&/",/';5/,"C/:&''+P7'"]"/.7"*-.*5/,+-."*-.2'&+'7",:&F+,,&.2"(7"5&"
*-8;)27.*7"(7"5&"@/+,,7";-/'";-/',/+P'7"57,"*'+87,"*-.2'7"5:K/8&.+2)"*-88+,"]"
5:)2'&.F7'";-/''&+2"5:&87.7'"]"P+-57'",7,"-T5+F&2+-.,"()*-/5&.2"(/"@2&2/2"(7"H-87U"
L."7<<724",75-."5:&5U"V3"(/";')&8T/574"5:&'2U"V"72"5:&'2U"VW"@26%A4"%'/1(0$%$&14"5&"6-/'"
;).&57" +.27'.&2+-.&57" Y6%AZ4" 7." P7'2/" (/" ;'+.*+;7" (7" 5&" *-8;5)87.2&'+2)4" 7,2"
*-8;)27.27";-/'";-/',/+P'7"57,"*'+87,"*-.2'7"5:K/8&.+2)"5-',C/:/."L2&2";&'2+7".:&"
;&," 5&" P-5-.2)" -/" 7,2" (&.," 5:+.*&;&*+2)" (7" 87.7'" (7," ;-/',/+27,"
Y@6B=^=@hLN"lLAIq4" H-87" @2&2/27" -<" 2K7" A.27'.&2+-.&5" 6'+8+.&5" 6-/'24" 07")(U"
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Criminalizing the trade in pillaged raw materials 
 
And then, while in the eyes of the general public, ICL concerns first and foremost the worst 
that human beings are capable of, conveyed by those abject images of war crimes, genocide 
or crimes against humanity, I should like to recall that certain offences may also be 
committed geographically far from an ongoing conflict while nonetheless having a direct link 
with it. This is notably the case with pillage. The trade of pillaged raw materials could thus 
constitute a war crime. This is fairly unprecedented, I grant, and to my knowledge no such 
conviction has been handed down. The OAG nonetheless wishes, here as well, to advance the 
caselaw, and is currently conducting criminal proceedings in this context. Taking the 
reasoning a little further, we cannot rule out that pillage may constitute a predicate offence 
for money laundering. 
 
But beyond all this legal technicality, there is in the end only one objective: the fight against 
impunity, in accordance with the spirit of the Rome Statute and in compliance with the legal 
bases laid down by the Swiss legislature. I confessed at the outset of this piece that I could 
only disappoint the most impatient and the most idealistic. Yes, this is not a question of 
individuals, but rather of the limits and challenges of criminal prosecution measured against 
the established legal framework. I hope nonetheless, however modestly, to have been able to 
underline this commitment, which goes beyond legal requirements and is just as much on a 
moral one. It is this twofold obligation which, under my leadership, will guide each of the 
OAG's actions, present and future. 
 
 
 
Stefan Blättler has been the Attorney General of Switzerland since 1 January 2022. He 
previously worked for the Bern cantonal police, which he headed from 2006 to 2021. 
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